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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax of $46,076, an addition to tax of $4,874.85 pursuant
to section 6651(a)(1), an addition to tax of $3,791.55 pursuant
to section 6651(a)(2), and an addition to tax of $910.21 pursuant
to section 6654(a) for the taxable year 1999.

The petition placed in dispute respondent’s determ nation as
to filing status, allowance of standard deduction, and al
additions to tax.! After respondent’s concessions,? the issues
still in contention are: (1) Whether petitioner is entitled to
claiman item zed deduction for nedical expenses in excess of
t hose conceded by respondent; and (2) whether petitioner is
liable for the additions to tax under sections 6651(a)(1),

(a)(2), and 6654(a). The anmpunt of the additional 10-percent tax
pursuant to section 72(t) is a conputational matter and will be

resol ved by our decision on the nedical expenses issue.

Petitioner, in his petition, did not dispute respondent’s
determnation as to the inclusion of certain itens in gross
inconme. As a result, the anount of deficiency placed in
controversy is less than $50,000. See Rule 170; Kallich v.
Commi ssioner, 89 T.C. 676 (1987).

2Respondent concedes nedi cal expenses in the anount of
$18, 904, leaving at issue expenses in the anount of $28, 666
($47,570-$18,904). Respondent al so concedes that any nedi cal
expenses all owed as a deduction under sec. 213 shall be deened
paid for by a portion of petitioner’s withdrawal fromhis thrift
savings plan and are therefore excepted fromthe additional tax
under sec. 72(t). Respondent further concedes that petitioner’s
filing status is married filing jointly.
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Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Hof f man Estates, Illinois, on the date the petition was filed in
this case.

During 1999, petitioner was a project manager for the
Federal Aviation Adm nistration (FAA) branch of the United States
Departnent of Transportation. As of 1999, petitioner had been a
full -time enployee with the FAA for al nost 15 years. |In August
of 1999, petitioner voluntarily resigned fromhis enpl oynent at
t he FAA

The U. S. Departnent of Transportation prepared a 1999 Form
W2, Wage and Tax Statenent, for petitioner show ng wage i nconme
of $56, 149. 15 and Federal inconme tax wi thheld of $10, 457. 36.

Al'so in 1999, petitioner withdrew all of his contributions
fromhis thrift savings plan through the National Finance Center.
As a result of this withdrawal, the National Finance Center sent
to petitioner a Form 1099-R, Distributions From Pensions,
Annuities, Retirenment or Profit Sharing Plans, |IRAs, |nsurance
Contracts, Etc., for the year 1999 reflecting a wthdrawal in the
amount of $96, 760. 69 and Federal incone tax w thheld of

$11,954.35. Petitioner did not nake any paynents to the Internal
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Revenue Service for the 1999 taxable year other than the
wi t hhol di ngs.

During the tax year at issue, petitioner was married to
Cynthia K. Berrey (Ms. Berrey). M. Berrey was a custoner
servi ce supervisor for Warner-Lanbert Conpany during taxable year
1999. As a result of her enploynent, Warner-Lanbert Conpany
prepared a 1999 Form W2 for Ms. Berrey show ng wage incone of
$32, 754. 70 and Federal incone tax w thheld of $4,440.50.

Petitioner did not file his 1999 Federal inconme tax return
by the April 15, 2000, due date. Additionally, petitioner did
not request an extension of tinme to file the 1999 tax return.

In a notice of deficiency, respondent determ ned that
petitioner’s filing status was married filing separately and that
petitioner received total incone (wages, interest, dividends,
pensions, msc.) of $153,954. Respondent al so determ ned that
petitioner was |iable under section 72(t) for the 10-percent
additional tax on that portion of a distribution froma qualified
retirement plan that is includable in petitioner’s gross incone,
and additions to tax for failure to file a Federal incone tax
return for the 1999 taxable year, failure to pay Federal incone
tax for the 1999 taxable year, and an underpaynent of estinmated
t ax.

On April 6, 2004, after the notice of deficiency was issued,

petitioner submtted to respondent’s Appeals officer, a Form
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1040, U.S. Individual Inconme Tax Return, for the taxable year

1999 with a filing status of married filing jointly. The Federal

incone tax return for the taxable year

1999 was signed by

petitioner and petitioner’s wfe, Cynthia K Berrey, on or about

March 31, 2004. On his Form 1040, petitioner reported the

follow ng relevant itens:

Li ne

7 Wages

8a Taxable interest

9 Ordi nary divi dends

13 Capital gain

16a Total pensions and annuities
16b Taxabl e anmount
34 Adj ust ed gross inconme
36 Item zed deductions
53 Tax on | RAs, ...

Ampunt

$88, 904
71

89

966

96, 761

96, 761

187, 214
53,512

6, 323

On Schedule A, Item zed Deductions, petitioner reported the

foll ow ng rel evant deductions and expenses:

Li ne

Medi cal and dental expenses
Adj ust ed gross incone!

1
2
3 Multiply line 2 above by 7.5% 14,041
4

Medi cal expense deduction

Amount from Form 1040, |ine 34.
27.5-percent limtation under sec.

Ampunt

$47, 570
187, 214

$33, 529

213(a).

As of the time of trial, petitioner’s Form 1040, which was

submtted to respondent’s Appeals officer, had not been accepted

by respondent. Also, as of the tine of trial, respondent had not

assessed the tax due from Ms. Berrey because, as respondent

expl ained, “[petitioner] and * * * [ M.

Berrey] filed jointly,
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that [sic] * * * [respondent is] waiting until * * * [the issue
as to the nedical expense deduction] is resolved before * * *
[respondent will] * * * assess the tax, because otherw se * * *
[Ms. Berrey’s] going to end up with a much larger liability than
* * * [petitioner] would”.

Di scussi on

As a general rule, the determ nations of the Comm ssioner in
a notice of deficiency are presuned correct, and the taxpayer
bears the burden of proving the Conmm ssioner’s determnations in
the notice of deficiency to be in error. Rule 142(a); Welch v.
Hel vering, 290 U. S. 111, 115 (1933). As one exception to this
rule, section 7491(a) places upon the Conm ssioner the burden of
proof with respect to any factual issue relating to liability for
tax if the taxpayer naintai ned adequate records, satisfied the
substantiation requirenents, cooperated with the Conmm ssioner,
and introduced during the Court proceeding credible evidence with
respect to the factual issue. Although neither party alleges the
applicability of section 7491(a), we conclude that the burden of
proof has not shifted to respondent with respect to the nedical
expenses still in dispute. Respondent has the burden of
production with respect to the additions to tax, however. Sec.

7491(c); Hi gbee v. Comm ssioner, 116 T.C. 438, 446-447 (2001).




1. Medi cal Expenses

Deductions are a matter of |egislative grace, are all owed
only as specifically provided by statute, and the taxpayer bears
t he burden of proving that he or she is entitled to the clained

deducti ons. | NDOPCO, Inc. v. Conmi ssioner, 503 U.S. 79, 84

(1992); New Colonial lIce Co. v. Helvering, 292 U S. 435, 440

(1934). Wth these well-established propositions in mnd, we
nmust determ ne whet her petitioner has satisfied his burden of
proving that he is entitled to deductions for medi cal expenses
all egedly incurred during taxable year 1999. As previously
not ed, respondent concedes nedi cal expenses in the anount of
$18,904. However, respondent argues that petitioner’s clained
medi cal expenses in excess of that anount have not been
substanti ated; specifically, respondent clains that petitioner
has not shown that paynments for such expenses were nade in

t axabl e year 1999.

A taxpayer may deduct expenses incurred for nedical care and
dental expenses to the extent that the expenses exceed 7.5
percent of the taxpayer’s adjusted gross incone. See sec.

213(a). Medical care expenses include amobunts paid for insurance
prem uns. See sec. 213(d)(1)(D). To substantiate nmedical and
dent al expenses under section 213, a taxpayer nust provide the

name and address of each person to whom paynent was nade and the
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anount and date of each paynent. See sec. 1.213-1(h), Inconme Tax
Regs.

At trial, respondent and petitioner entered into evidence
stipulated joint exhibits which consisted of various docunents
reflecting nedical treatnment received by petitioner and/or
petitioner’s famly nmenbers during the taxable year 1999.
Exhibits 3-J, 4-J, and 5-J consisted of docunents reflecting the
medi cal expenses whi ch respondent conceded, along with the health
i nsurance prem uns in the aggregate anmobunt of $1, 390 paid by
petitioner during taxable year 1999.

Exhi bit 6-J consisted of various docunments reflecting

medi cal expenses as foll ows:

Type of Service Dat e Anpunt

For Eyes--Opti cal 12/ 12/ 1999 $44. 00

Room Substance Abuse 05/ 18/ 1999 1,212.50
Hosp. M sc, Inpatient

Subst ance Abuse Doct or 10/ 28/ 1999 129. 50
Visits, Inpatient

Room Substance Abuse 9/ 28/ 1999 1, 090. 01
Hosp. M sc, Inpatient

Subst ance Abuse 11/ 16/ 1999 560. 00
Behavi oral Heal th

Doctor Visit, Inpatient 10/ 07/ 1999 78. 00

Room Substance Abuse 4/ 13/ 1999 963. 01
Hosp. M sc, Inpatient

D agnosti c X- Ray 9/ 30/ 1999 164. 00

For all of the above expenses in Exhibit 6-J, except for the For
Eyes--Optical expense, petitioner introduced into evidence copies
of the cancel ed checks used to pay such expenses and a copy of

hi s personal bank account summary showi ng debits for such
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expenses. Therefore, we hold that petitioner has substantiated
paynment of the above |isted nedical expenses, except for the For
Eyes--Opti cal expense, in taxable year 1999 in the anmount of
$4,197,2 which anpbunt is in addition to the anmpbunt respondent
conceded of $18, 904.

The rest of petitioner’s clainmed nmedical expenses were
reflected by various docunents in Exhibit 7-J. However, while
t hese docunents provided the nane and address of each person to
whom paynment was due and the amount due for such paynent, these
docunents did not substantiate that petitioner nade the required
paynment or that such paynent was nade in the taxable year 1999.
Petitioner did not introduce into evidence any further
docunent ati on whi ch woul d substantiate the date of such paynent
or if payment of such expenses was actually nmade. Therefore, we
hold that no further nedical expenses have been substantiated by
petitioner.

2. Additions to Tax

a. Section 6651

Respondent determ ned that petitioner is liable for
additions to tax for: (1) Failure to file a tinely return for
t axabl e year 1999 pursuant to section 6651(a)(1); and (2) failure

to make tinely paynent of tax pursuant to section 6651(a)(2).

SMonet ary amount is rounded to the nearest dollar.
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Section 6651(a)(1l) inposes an addition to tax for failure to
tinely file a tax return. The addition to tax is equal to 5
percent of the anpbunt of the tax required to be shown on the
return if the failure to file is not for nore than 1 nonth. See
sec. 6651(a)(1l). An additional 5 percent is inposed for each
nmonth or fraction thereof in which the failure to file continues,
to a maxi mum of 25 percent of the tax. See id. Section
6651(a)(2) provides for an addition to tax of 0.5 percent per
month, up to 25 percent for failure to pay the anmount shown or
required to be shown on a return. A taxpayer nay be subject to
bot h paragraphs (1) and (2), in which case the anmount of the
addition to tax under section 6651(a)(1l) is reduced by the anmount
of the addition to tax under section 6651(a)(2) for any nonth to
whi ch an addition to tax applies under both paragraphs (1) and
(2). The conbi ned anmounts under paragraph (1) and paragraph (2)
cannot exceed 5 percent per nonth. Sec 6651(c)(1).

The additions to tax under section 6651(a)(1l) and (2) are
appl i cabl e unl ess the taxpayer establishes: (1) The failure to
file and/or pay did not result from“wllful neglect”; and (2)
the failure to file and/or pay was “due to reasonabl e cause”.

United States v. Boyle, 469 U S. 241, 245 (1985); Henan v.

Comm ssioner, 32 T.C. 479, 489-490 (1959), affd. 283 F.2d 227

(8th Cr. 1960). |If petitioner exercised ordinary business care

and prudence and was nonet hel ess unable to file his return or pay
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the tax due within the date prescribed by |law, then reasonable
cause exists. See sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
“WIIful neglect” means a “conscious, intentional failure or

reckless indifference.” United States v. Boyle, supra at 245.

Petitioner’s 1999 Federal inconme tax return was due on Apri
15, 2000. As previously stated, on April 6, 2004, after the
notice of deficiency was issued, petitioner submtted a Form 1040
for the taxable year 1999 to respondent’s Appeals officer.
Petitioner testified that he had no real explanation for not
filing his 1999 return on tine. Petitioner did not pay the
bal ance shown on his return when he submtted it to respondent’s
Appeal s officer. Respondent has carried his burden of producing
evi dence to show the additions to tax are appropriate.
Petitioner has failed to show that he exercised ordi nary busi ness
care and prudence in this case. Respondent’s determ nations are
sust ai ned.

b. Section 6654(a)

Respondent al so determ ned that petitioner is liable for an
addition to tax for the underpaynent of estimted tax pursuant to
section 6654(a).

Section 6654(a) provides that in the case of an under paynment
of estimated tax by an individual, there shall be added to the
tax an anount determ ned by applying the underpaynent rate

est abl i shed under section 6621 to the amount of the underpaynent
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for the period of the underpaynent. Unless the taxpayer
denonstrates that one of the statutory exceptions applies,

i nposition of the section 6654(a) addition to tax is mandatory
where prepaynents of tax, either through w thhol ding or by making
estimated quarterly tax paynents during the course of the taxable
year, do not equal the percentage of total liability required

under the statute. See sec. 6654(a); N edringhaus v.

Comm ssioner, 99 T.C. 202, 222 (1992).

The amount of the addition to tax under section 6654(a)
stated in the notice of deficiency is based on the return
prepared for petitioner by respondent prior to the filing of the
notice of deficiency. Nothing in the record indicates petitioner
made the required anount of estimated tax paynent for taxable
year 1999, and petitioner does not argue, and the record does not
indicate, that any of the statutory exceptions apply.

Accordi ngly, we conclude petitioner is |liable for the addition to
t ax.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the parties’ concessions and our resol ution of

the disputed matters,

Deci sion will be entered

under Rul e 155.




