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P and X were divorced in California. The San
Di ego County Superior Court awarded P and X joint |egal
and physical custody of their two m nor children,
designated X as the primary caretaker of the children,
and ordered P to pay nonthly “famly support” (conbi ned
but unal | ocated spousal support and child support) to
X

In 1999, P paid X $49,808 in respect of his famly
support obligation, consisting of (1) 12 nonthly
paynents of $3,832, and (2) an additional $3,824
attributable to P s arrearage fromprior years. Also
in 1999, P paid two court-appoi nted psychol ogi sts
$4, 302, $4,188 of which the San D ego County Superi or
Court subsequently (in 2001) credited to his arrearage.
P contends that all of those paynents ($54,110)

constitute alinony as defined in sec. 71(b), I.RC
and that he is therefore entitled to deduct those
paynments pursuant to sec. 215, I.R C. R contends that

none of the paynments at issue qualifies as deductible
al i nony.
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The primary di spute between the parties i s whether
Ps famly support paynents satisfy sec. 71(b)(1)(D)
whi ch provides that a cash paynent neeting the
requi renents of sec. 71(b)(1)(A)-(C is alinmony only if
(1) there is no liability to nmake any such paynent for
any period after the death of the payee spouse
(“continuing paynent” liability) and (2) there is no
liability to make any paynent (in cash or property) as
a substitute for such paynents after the death of the
payee spouse (“substitute paynent” liability).

Hel d: P had no continuing paynent liability, as
contenplated in sec. 71(b)(1)(D), with respect to the
fam |y support paynents at issue.

Hel d, further, a payor spouse’s general State |aw
obligation to continue supporting his or her children
in the event of the payee spouse’s death does not, in
and of itself, give rise to a substitute paynent
l[iability, as contenplated in sec. 71(b)(1)(D), with
respect to an unall ocated support obligation such as
California famly support.

Hel d, further, P had no substitute paynent
l[iability, as contenplated in sec. 71(b)(1)(D), with
respect to the famly support paynents at issue.

Held, further, Pis entitled to an alinony
deduction for 1999 in the anount of $49,808, consisting
of the 12 nmonthly paynents of $3,832 ($45,984) and the
addi ti onal $3, 824 paynent attributable to his
arrearage; P is not entitled to any alinony deduction
for 1999 in respect of his paynents to the court-
appoi nt ed psychol ogi st s.

Held, further, Pis liable for the addition to tax
under sec. 6651(a)(1), I.RC., for failure to file
timely his 1999 return.

Gary M Erickson, for petitioner.

Janmes J. Posedel, for respondent.
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VEMORANDUM COPI NI ON

BEGHE, Judge: Respondent determ ned a deficiency of $19, 925
and an addition to tax under section 6651(a)(1) of $2,425 with
respect to petitioner’s Federal income tax for 1999.1

After giving effect to various concessions,? the issues
remai ni ng for decision are:

1. Wether petitioner is entitled to an alinony deduction
of $54, 110 for his 1999 tax year under section 215. W hold
petitioner’s deduction is linmted to $49, 808; and

2. whether petitioner is liable for the addition to tax
under section 6651(a)(1) for failure to file tinely his 1999
return. We hold petitioner is so |iable.

In deciding the first issue, we hold that the fact that a

payor spouse’s general State |law obligation to support his or her

1 Unl ess otherwi se specified, all section references are to
the I nternal Revenue Code of 1986, as in effect for the year at
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure. All dollar anmbunts have been rounded to
t he nearest doll ar.

2 On Schedule C, Profit or Loss From Business, to his 1999
return, petitioner clained deductions of $7,071 for “Ofice
expense” and $12,096 for “Qther expenses”. Petitioner concedes
respondent’ s downward adjustnents of $388 for “Office expense”
and $9,569 for “Other expenses”. Petitioner agrees with
respondent’s determination in the statutory notice that
petitioner is entitled to the standard deduction in lieu of his
clainmed item zed deductions. Petitioner agrees with respondent’s
upward adjustments to his self-enploynent tax and sel f-enpl oynent
tax deduction resulting fromthe increase in petitioner’s
Schedul e C net incone. A conputation under Rule 155 is necessary
to give effect to these concessions and our deci sion.
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children survives the death of the payee spouse does not, in and
of itself, cause all or any part of an unall ocated support
obligation (such as California famly support) to fail to qualify
as alinmony by reason of section 71(b)(1)(D)

Backgr ound

This case is before the Court fully stipulated under Rule
122. The stipulation of facts and, except as provided bel ow, the
attached exhibits are incorporated herein by this reference.?

Petitioner resided in San Diego, California, when he filed
his petition. During his 1999 taxable (cal endar) year and at al
rel evant tinmes, petitioner accounted for his Federal incone tax
liability using the cash nethod of accounti ng.

Petitioner and his fornmer spouse, Carnmen B. De Berry
(Carnen), were married on June 11, 1983. They had two chil dren:
Ant hony M Berry, who was born on January 22, 1985, and Natalie
M Berry, who was born on July 10, 1987.

On May 5, 1994, Carnen filed a petition for |egal separation
frompetitioner in the San Di ego County Superior Court (the
Superior Court), which led to a proceeding for dissolution of
their marriage.

Petitioner and Carnen eventually agreed to a settlenent.

Petitioner’s counsel recited the ternms of the settlenment in open

3 Respondent objects to petitioner’s exhibits 5 and 12 on
the ground of relevance. W address these objections in our
di scussi on.
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court on June 13, 1996. The Superior Court incorporated the
terms of the settlenent in a judgnment of dissolution of nmarriage
dated July 25, 1997 (the dissolution judgnent). In the
di ssolution judgnent, the Superior Court ordered petitioner to
pay Carnen “fam |y support” of $4,030 per nonth. The dissolution
j udgnent provided that petitioner and Carnen woul d have joi nt
| egal and physical custody of the two children and that Carnen
woul d be the primary caretaker.

In an order dated March 25, 1999 (the 1999 order), relating
to a hearing held on January 14, 1999, the Superior Court (1)
decl ared that “Tinmeshare for the children of the parties is 42%
to Father”, (2) adjusted petitioner’s famly support obligation
to Carnen to $3,832 per nonth effective August 1, 1998, and (3)
found that, as of Decenber 31, 1998, petitioner was $21,478 in
arrears on his support obligation, which amount included $2, 196
of interest.

Petitioner paid Carnen $49, 808 during 1999 pursuant to the
1999 order. That figure represents 12 nonthly paynments of $3,832
($45,984) and an additional $3,824 attributable to petitioner’s
support arrearage.

Petitioner paid two court-appoi nted psychol ogi sts, Drs.
Caf faro and Murphy, $4,188 on Carnen’s behal f during 1999.

Petitioner also paid Dr. Caffaro $114 on Cctober 29, 1999.
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In an order dated March 26, 2001, relating to a hearing held
on February 9, 2001, the Superior Court (1) recited the Decenber
31, 1998, arrearage set by the 1999 order (%$21,478),* and (2)
credited the paynents to Drs. Caffaro and Murphy that petitioner
made on Carnen’s behal f during 1999 ($4,188) against the
arrear age.

On August 2, 2001, petitioner filed a Form 1040, U.S.

I ndi vi dual I ncone Tax Return, for his 1999 tax year. Petitioner
did not seek, nor was he granted, an extension of tine to file
his 1999 return. On his 1999 return, petitioner clainmed an

al i mrony deduction of $50,528.5

On May 29, 2003, respondent issued petitioner a statutory
notice of deficiency for his 1999 tax year. In the notice of
deficiency, respondent disallowed in full the $50,528 alinony
deduction that petitioner claimed on his 1999 return, on the
grounds that “you did not establish that the amount shown was (a)
alinony and (b) paid’.

Petitioner now contends he is entitled to an alinony
deduction of $54,110 for his 1999 tax year, consisting of (1) the
$49, 808 he paid Carnmen in 1999 pursuant to the 1999 order, (2)
the $4,188 he paid Drs. Caffaro and Murphy on Carnen’s behal f

4 The 2001 order does not appear to account for the $3, 824
arrearage paynent the parties stipulate petitioner made in 1999
“pursuant to” the 1999 order.

> The record does not reveal the derivation of that figure.
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during 1999, and (3) his $114 paynent to Dr. Caffaro on Cctober
29, 1999.

Di scussi on

Al i nbny Deducti on

A. | nt r oducti on

1. Statutory Overvi ew

Ceneral ly, alinony and separate mai ntenance paynents
(hereinafter collectively referred to as alinony) are taxable to
the recipient and deductible by the payor. Secs. 61(a)(8),
71(a), 215(a). Section 71(b)(1) defines “alinony” as follows:

(1) I'n general.--The term “alinony or separate
mai nt enance paynent” nmeans any paynment in cash if--

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation instrunent
does not designate such paynent as a paynent
which is not includible in gross income under
this section and not allowable as a deduction
under section 215,

(© in the case of an individual |egally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers
of the sanme household at the tinme such
paynment is made, and

(D) there is no liability to nmake any
such paynent for any period after the death
of the payee spouse and there is no liability
to make any paynent (in cash or property) as
a substitute for such paynents after the
deat h of the payee spouse.
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Section 71(c)(1) provides, however, that the general inclusion
rule of section 71(a) does not apply to “that part of any paynent
which the terns of the divorce or separation instrunment fix (in
terms of an anmount of noney or a part of the paynent) as a sum
whi ch is payable for the support of children of the payor
spouse.”

The parties agree petitioner’s famly support paynments to
Carnen® satisfy the requirenents of section 71(b)(1)(A)-(C for
gualification as alinony.” They disagree whet her those paynents
satisfy section 71(b)(1)(D). For ease of reference, we shal
refer to the types of liability described in the first and second

cl auses of section 71(b)(1)(D) as “continuing paynent liability”

6 W address petitioner’s paynents to Drs. Caffaro and
Murphy in part |.E

" The parties stipulate that $3,824 of the $49,808 paid by
petitioner to Carnmen in 1999 “represented anounts paid by
petitioner which were attributable to fam |y support arrearages
fromprior years.” That |anguage is potentially broad enough to
include interest (i.e., the $2,196 interest conponent of
petitioner’s Dec. 31, 1998, arrearage), which, unlike qualifying
alinony, is generally not deductible in this context. See sec.
163(h). The record does not reflect whether the Superior Court
in fact credited the $3,824 to pre-1999 fanily support
(principal), interest thereon, or both (or neither, for that
matter, see supra note 4). On brief, however, respondent does
not distinguish between petitioner’s paynents of current and past
due (pre-1999) famly support in 1999, referring to such anounts
in the aggregate as “famly support”, the deductibility of which
turns on the application of sec. 71(b)(1)(D). Accordingly, we
deem respondent to have conceded that the arrears paid by
petitioner to Carnmen in 1999 were famly support rather than
i nterest.
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and “substitute paynent liability”, respectively (collectively,
“postdeath liability”).

2. Hi stori cal Cont ext

Bef ore we begin our analysis, sone historical background
woul d be hel pful. Prior to 1984, the Internal Revenue Code
descri bed taxabl e alinony as “periodic paynents (whether or not
made at regular intervals) received * * * in discharge of, or
attributable to property transferred (in trust or otherwise) in
di scharge of, a legal obligation which, because of the marital or
famly relationship, is inposed upon or incurred by” the payor
spouse under a divorce or separation instrunent. Sec. 22(k),
. R C. 1939, as enacted by the Revenue Act of 1942, ch. 619, sec.
120(a), 56 Stat. 816 (the 1942 Act); see also sec. 71(a)(1l) and
(2), I.RC 1954, prior to amendnent by the Deficit Reduction Act
of 1984, Pub. L. 98-369, sec. 422(a), 98 Stat. 494 (the 1984 Act)
(simlar language). The general rule of inclusion in the
recipient’s incone did not apply to “that part of any such
periodi ¢ paynent which the terns of the decree or witten
instrunment fix, in terns of an anmount of noney or a portion of
the paynent, as a sumwhich is payable for the support of m nor
children”. Sec. 22(k), I.R C 1939, supra; see also sec. 71(b),
| . R C. 1954, supra (substantially identical |anguage).

Furt hernore, except as otherw se provided, “[i]nstall nment

paynents di scharging a part of an obligation the principal sum of
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which is, in ternms of noney or property, specified in the decree
or instrunment” were not considered periodic paynents. Sec.
22(k), I.R C. 1939, supra; see also sec. 71(c)(1), |I.R C 1954,
supra (substantially identical |anguage).

Wil e the exception (to the general rule of inclusion) for
child support did not state that only amounts “fixed” as child
support in the divorce or separation instrunent were treated as
such for tax purposes, that was clearly the intent of Congress:

| f, however, the periodic paynents * * * are received

by the wife for the support and mai ntenance of herself

and of mnor children of the husband w thout such

specific designation of the portion for the support of

such children, then the whole of such amount is

includible in the incone of the wife [i.e., is treated

as alinony] as provided in section 22(k) * * *,

H Rept. 2333, 77th Cong., 1st Sess. (1942), 1942-2 C.B. 372,
429; S. Rept. 1631, 77th Cong., 2d Sess. (1942), 1942-2 C B. 504,

570.8 The Suprene Court gave effect to that intent in

Conm ssioner v. Lester, 366 U.S. 299 (1961), holding that “[t] he
agreenent nust expressly specify or ‘fix’ a sumcertain or
percentage of the paynment for child support before any of the

paynment is excluded fromthe * * * [payee spouse’s] incone [i.e.,

8 Regul ations issued within 2 nonths of the enactnent of the
1942 Act parroted the | anguage quoted above. See sec. 19.22(Kk)-
1(d), Regs. 103, as anended by T.D. 5194, 1942-2 C B. 53, 59-60;
see also sec. 1.71-1(e), Income Tax Regs. (identical except for
statutory reference).
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is not treated as alinony].” [d. at 303 (enphasis added).?®
Furthernore, the Court narrowy construed that requirenent,
hol di ng that |anguage in a marital agreenent providing for a pro
rata reduction in paynents to the payee spouse as each child
becanme emanci pated did not “fix” such anmounts as child support as
contenplated in the statute.

The Court in Conm ssioner v. Lester, supra at 302,

recogni zed the pervasive incentive under Federal incone tax |aw
to characterize marital paynments as includable, deductible
al i nrony rather than excludabl e, nondeductible child support: “on
the other hand, the wife, generally being in a | ower incone tax
bracket than the husband, could * * * in the final analysis
receive a larger net paynment fromthe husband if he could deduct
the gross paynment fromhis inconme.” |In blessing the technique
utilized by M. Lester, the Court afforded practitioners great
flexibility in disguising child support as alinony for tax
purposes. As one California court explained, in the afternmath of
Lester:

it becane a comon practice for spousal support awards

to be “loaded.” That is, a theoretically larger than

ot herwi se spousal support paynent and a correspondi ngly

adj ust ed-down child support paynent was agreed upon in

order to take advantage of the tax | aws and, assunedly,

to provide adequately for the children through the
supported, custodi al spouse’s increased incone.

°In so holding, the Court relied extensively on the
| egislative history of the statute, including the passage quoted
above.
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In re Marriage of lLeathers, 221 Cal. Rptr. 78, 81 (Ct. App. 1985

(unpubl i shed).
As it turned out, the practice of disguising child support
as alinony for tax purposes conflicted with California | aw

requiring adequate child support awards. |1d.; see In re Marriage

of Ames, 130 Cal. Rptr. 435 (C. App. 1976). As the court in

re Marriage of Leathers, supra at 81, conti nued:

Not surprisingly, the twain of good tax breaks and good
donestic relations law did not neet for long. Inlnre
Marriage of Anes [citation omtted], the Court of

Appeal for the Second District held that an inadequate
child support award could not be justified or sustained
by reference to a spousal support award all egedly
inflated to take advantage of federal tax |aws on the
theory that the total incone to the custodial spouse is
adequate for both the wife and the children. [Fn. ref.
omtted.] * * *

Anes’ affirmation of the need for an adequate,

separate child support award was i nconpatible with the

“Lester” taxing schene. * * *

The California |l egislature responded in 1981 by creating the
concept of famly support, which represents conbi ned, but
unal | ocated, child support and spousal support. See 1981 Cal.
Stat. ch. 715, sec. 4 (adding former Cal. Cvil Code sec.

4811(d)). The new California statutory provision effectively

skirted the holding of In re Marriage of Anmes, supra, by

providing that a court need not nmake a separate order for child

support when the parties use the fam |y support technique.?

10 That aspect of the 1981 |egislation now appears in sec.
3586 of the California Fam |y Code.
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In 1984, Congress replaced the periodic paynent/install nent
paynment distinction contained in former section 71(a) and (c)
with the four-pronged definition of alinony set forth in section
71(b) (1) (including the proscription of postdeath liability
contained in subparagraph (D) thereof), reinforced by a recapture
rule (section 71(f)) for “front-loaded” alinony. Deficit
Reduction Act of 1984, supra, sec. 422(a). Wile the exception
(to the general rule of inclusion) for anounts “fixed” as child
support renai ned essentially unchanged, see sec. 71(c)(1),

Congress did overturn the result in Conm ssioner v. lLester,

supra, see sec. 71(c)(2) (reduction in support that is clearly
associated with a contingency, specified in the divorce or
separation instrunent, that relates to a child will be treated as
an anount fixed as payable for child support). Lester continues,
however, to stand for the proposition that, subject to section
71(c)(2), amounts will not be treated as child support for

pur poses of section 71 unless specifically designated as such in
t he governing divorce docunent. See, e.g., Lawon v.

Conmi ssioner, T.C. Menp. 1999-243; Raynond v. Comm ssioner, T.C.

Meno. 1997-219; Anbrose v. Commi ssioner, T.C. Menp. 1996-128.

As enacted, section 71(b)(1)(D) closed with the foll ow ng
parenthetical: “(and the divorce or separation instrunment states
that there is no such liability)”. Congress dropped that
requi renent in 1986, see Tax Reform Act of 1986, Pub. L. 99-514,

sec. 1843(b), 100 Stat. 2853, apparently “to mtigate the effects
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of sloppy |awering” by allowing “state law to ‘save’ alinony
arrangenments that nmeet all requirenents of 8 71(b)(1) except the
explicit statenent of term nation upon death”. Hoover V.

Comm ssi oner, 102 F. 3d 842, 846 (6th Cr. 1996), affg. T.C. Meno.

1995-183. Accordingly, while we continue to consult the divorce
docunents first in determning a payor spouse’s postdeath

l[tability for purposes of section 71(b)(1)(D), e.g., Okerson v.

Commi ssioner, 123 T.C. 258, 264 (2004), we nay now |l ook to

applicable State law if those docunents are inconclusive, e.g.,

Glbert v. Conm ssioner, T.C. Mnp. 2003-92, affd. sub nom

Hawl ey v. Conmi ssioner, 94 Fed. Appx. 126 (3d Cir. 2004).

The California |egislature has not nade any changes in the
California famly support reginme in response to Congress’s 1984
and 1986 anendnents to section 71.

B. Continui ng Paynent Liability Wth Respect to
Petitioner’'s Famly Support bligation

1. Overvi ew
Under this prong of section 71(b)(1)(D), we seek to
determ ne whether Carnen’s estate could enforce petitioner’s
famly support obligation for any period after Carnen’s death.

See, e.g., Preston v. Comm ssioner, T.C Meno. 1999-49 n.6, affd.

in part, vacated and remanded in part on another issue 209 F.3d

1281 (11th Cr. 2000); Human v. Conm ssioner, T.C. Meno. 1998-

106; Sugarnman v. Conmm ssioner, T.C. Mnp. 1996-410; see al so

Ceier, “Sinplifying and Rationalizing the Federal |Incone Tax Law
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Applicable to Transfers in Divorce”, 55 Tax Law. 363, 398, 422,
427, 449 & n. 325 (2002); MMahon, “Tax Aspects of Divorce and
Separation”, 32 Fam L.Q 221, 226 (1998). As a practical
matter, inasnmuch as petitioner’s famly support obligation is
ot herwi se open-ended (i.e., has no expressly specified tern), the
i ssue is whether that obligation would term nate automatically at
Carnmen’s death or, alternatively, would remain enforceabl e by
Carnmen’s estate until petitioner petitioned the Superior Court
for relief.!!

2. The Di vorce Docunents

a. Scope of lnquiry

None of the Superior Court docunents in the record (the
di vorce docunents) addresses the contingency of Carnen’s death.
However, inasmuch as the dissolution judgnment incorporates the
terms of petitioner’s and Carnmen’s settl enent agreenent,
petitioner seeks to introduce extrinsic evidence of his and
Carnmen’s intent regarding the effect of Carnmen’s death on
petitioner’s famly support obligation. Petitioner’s exhibit 5

is a transcript of a June 13, 1996, hearing in the Superior Court

11 Al t hough the period of any such interimenforceability
presumably woul d be brief, any continuing paynent liability with
respect to a paynent obligation is apparently sufficient to
disqualify as alinony all paynents made pursuant to that
obligation, including paynents made before the payee spouse’s
death. See sec. 1.71-1T(b), Q&A-10, Tenporary |Inconme Tax Regs.,
49 Fed. Reg. 34456 (Aug. 31, 1984).
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that contains the foll ow ng exchange between Carnen and her
counsel
Q And you understand that under this agreenent,
t hat the support of $4,030 payabl e by husband to you
wll be taxable to you?
A Yes.
Petitioner’s exhibit 12 is a copy of Carnmen’s 1997 Federal incone
tax return, on which she reported $42,055 of “Cther incone”,
described as “Fam |y Support received”.

Respondent objects to petitioner’s exhibits 5 and 12 on the
ground of relevance. |In essence, respondent argues that
petitioner’s and Carnen’s belief or understanding that the
paynments woul d be taxable to Carnmen, and Carnmen’s inclusion of
the paynents in the incone reported on her 1997 tax return, have
no bearing on the issue of petitioner’s liability to continue
maki ng those paynents in the event of Carnen’s death. For the

reasons di scussed bel ow, we shall sustain respondent’s objection.

b. Extrinsic Evidence in General

Bef ore we address respondent’s rel evance objection, we
consider the larger issue of whether resort to extrinsic evidence
of intent is appropriate in this case. 1In construing divorce
docunents under section 71(b)(1)(D) to determ ne the payor
spouse’ s postdeath liability, we are generally prohibited from
considering extrinsic evidence if the operative docunents speak

unanbi guously to the matter. Okerson v. Conm SSioner, supra at

264. |If the docunents are silent or anbiguous, we may, to the
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extent perm ssible under applicable State | aw principles, !?
consider extrinsic evidence of the parties’ intent regarding such

postdeath liability. See Wlls v. Conm ssioner, T.C Meno. 1998-

2: Cunni ngham v. Comm ssioner, T.C Mno. 1994-474; cf. Estate of

Craft v. Conm ssioner, 68 T.C. 249, 263 (1977) (interpretation of

trust instrunment), affd. 608 F.2d 240 (5th Cr. 1979).

The majority viewin California appears to be that a nmarital
settl enment agreenent that has been incorporated into a judgnment
is treated no differently fromany other witten agreenent for
pur poses of determning the adm ssibility of extrinsic evidence.
Vance & Pierson, Cal. GCv. Prac. Fam Law Litig., sec. 8.72 (rev.

Cct. 2004); see, e.g., In re Marriage of Sinundza, 18 Cal. Rptr.

3d 377, 380-381 (Ct. App. 2004); In re Marriage of Trearse, 241

Cal. Rptr. 257, 260-261 (Ct. App. 1987); but see In re Marriage

of Benson, 217 Cal. Rptr. 589, 591 (C. App. 1985). Accordingly,
i nasmuch as the divorce docunents do not address the effect of

Carnmen’s death on petitioner’s famly support obligation, we may
consider petitioner’s exhibits 5 and 12 (offered to establish his

and Carmen’s al |l eged understandi ng that the obligation would

2 Al t hough we apply the rules of evidence applicable in
trials wthout a jury inthe US. District Court for the District
of Colunbia, sec. 7453, it is well recogni zed that the so-called
“parol evidence rule” (limting the role of extrinsic evidence of
intent in the interpretation of a witten instrunent) is a rule
of substantive law rather than a rule of evidence. Estate of
Craft v. Comm ssioner, 68 T.C 249, 262-263 (1977), affd. 608
F.2d 240 (5th Gr. 1979).
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termnate automatically at her death),?!® subject to respondent’s
rel evance objection.

C. Respondent’s Rel evance bj ecti on

Evidence is relevant (and therefore generally adm ssible) if
it has any tendency to make the exi stence of any fact that is of
consequence to the determnation of the action nore probable or
| ess probable than it would be without the evidence. Fed. R
Evid. 401 and 402. |If, however, the relevance of the evidence in
guestion depends on the existence of sone other fact, then the
adm ssibility of such “conditionally relevant” evidence itself
depends on the introduction of evidence sufficient to support a
finding of the existence of that other fact. See Fed. R Evid.
104(b) and advisory commttee’ s note.

The ultimate factual issue in this case is whether
petitioner and Carnen intended the famly support paynments to
termnate automatically at Carmen’s death. Petitioner’s exhibits
5 and 12 certainly tend to increase the factual |ikelihood that

he and Carnen intended the paynents to qualify as alinony for

13 W note that we would reach a different conclusion if the
California Fam |y Code required that any such understanding be in
witing. See In re Mirriage of Trearse, 241 Cal. Rptr. 257, 259
(Ct. App. 1987) (“Alimtation on the adm ssibility of extrinsic
evidence to prove the intent of the parties to a marital
settl enment agreenent has been recogni zed where a statute requires
the parties to the agreenent to state certain matters
specifically in witing.”); cf. Cal. Fam Code sec. 4337 (West
2004), discussed infra (any agreenent that a spousal support
obligation will not term nate upon the death of the payee spouse
must be in witing).
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Federal incone tax purposes. However, that fact could be
relevant to our ultimate factual determination (in that it would
tend to show that petitioner and Carnmen i ntended the paynents to
termnate automatically at Carnmen’s death) only if petitioner and
Carnmen knew their intended tax treatnent depended on the effect
of Carnen’s death on petitioner’s paynent obligation.

Petitioner has offered no evidence that would support a finding
of actual knowl edge in that regard, ! and we deemit

i nappropriate to i mpute such know edge in this context.?® Cf

14 W& do not fail to recognize that, under the tax law in
effect prior to 1984, we treated a “tax intent” clause in the
di vorce docunents, providing that the paynments would be fully
taxable to the payee, as relevant to the classification of the
paynments for tax purposes. See Stevens v. Conm ssioner, T.C
Menmo. 1982-352, affd. 709 F.2d 12 (5th Cr. 1983).

15 Assumi ng, for the sake of argument, that know edge of
petitioner’s and Carnen’ s respective counsel could be ascribed to
petitioner and Carnmen for these purposes, the record contains no
i ndication that their counsel knew the intended tax treatnent
depended on the effect of Carnen’s death on petitioner’s paynent
obl i gation.

16 1f taxpayers could rely on mutually intended tax
consequences to establish an agreenent satisfying sec.
71(b) (1) (D), then they could effectively “opt into” alinony
treatnent, a result we believe is not supported by the statute.
See CGeier, “Sinplifying and Rationalizing the Federal |ncone Tax
Law Applicable to Transfers in Divorce”, 55 Tax Law. 363, 427
(2002) (while taxpayers can opt out of alinony treatnent pursuant
to sec. 71(b)(1)(B), they have no power to opt into alinony
treatment under the statute); cf. Okerson v. Conm ssioner, 123
T.C. 258, 264-265 (2004) (rejecting the relevance of the State
court’s alleged intent that the paynents at issue be deductible
as alinony).

We do not nean to suggest, however, that evidence of
i ntended tax consequences (and of tax reporting consistent with
(continued. . .)
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Cunni ngham v. Conm ssi oner, supra (know edge of payee spouse’s

counsel that payor spouse intended to deduct paynents at issue
does not equate to know edge that the paynents were intended to
term nate on the payee spouse’s death).! Accordingly, we
sustain respondent’s rel evance objection and excl ude from
evidence petitioner’s exhibits 5 and 12. See Fed. R Evid.
104(b).

d. Concl usi on

The divorce docunents do not address the contingency of
Carnmen’ s death, and petitioner has not offered any conpetent
evidence of his and Carnen’s intent in that regard. W therefore
turn to California law in order to determne the effect of

Carnmen’s death on petitioner’s famly support obligation.

18(, .. continued)
that intent) can never be relevant to a determ nation of the
i ntended scope of the payor’s liability. For exanple, a State
court mght find such evidence relevant in a suit by the payee’s
estate to enforce paynent after the payee’ s death

7 1'n CQunni ngham v. Conmmi ssioner, T.C. Meno. 1994-474, we
considered the weight to be afforded extrinsic evidence of
i ntended tax consequences rather than the threshold issue of its
adm ssibility. Qur observations therein are nonethel ess
i nstructive:

| f both parties * * * [wanted the paynents to be
deducti bl e] and had understood the applicable tax

requi renents needed to make them deductible, we could
infer that they intended the agreenent to satisfy those
requi renents. Because neither Mark nor * * * [his
counsel ] appears to have understood that new section 71
requi red the support paynents to termnate in the event
of the death of Shirley, we are unable to infer that

t hey had considered that requirenent when Mark signed
the settlenent agreenent. * * * [Enphasis added.]
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3. Fam |y Support Under California Law

a. Statutory Overvi ew

The California Famly Code (Fam |y Code) defines “famly
support” as “an agreenent between the parents, or an order or
j udgnent, that conbines child support and spousal support w thout
designating the anount to be paid for child support and the
anount to be paid for spousal support.” Cal. Fam Code sec. 92
(West 2004). As di scussed supra pp. 11-12, the termentered the
statutory lexicon in 1981 as the result of an attenpt by the
California legislature to reconcile principles of California
child support law with Federal inconme tax |aw regarding the
deductibility of paynents to an ex-spouse. \Wile portions of the
Fam |y Code are devoted exclusively to the well-established
conponents of famly support, see Cal. Fam Code secs. 3900-4253,
4300-4360 (West 2004) (child support and spousal support,
respectively), the Fam |y Code contains no conprehensive set of
rules relating to the newfangled amalgam |In particular, the
Fam |y Code does not specifically address the effect of the
payee’s death on a famly support obligation.

b. Fam |y Code Section 4337

Petitioner argues that Fam |y Code section 4337, which
generally operates to term nate spousal support upon the death of

t he payee spouse, is broad enough to include famly support.?®

¥ |1n Wlls v. Commissioner, T.C. Meno. 1998-2, we
(continued. . .)
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That section provides: “Except as otherw se agreed by the
parties in witing, the obligation of a party under an order for

the support of the other party term nates upon the death of

either party or the remarriage of the other party.” (Enphasis
added.) Notw thstanding that Fam |y Code section 4337 is
contained in a portion of the Famly Code (div. 9, pt. 3, secs.
4300-4360) entitled “Spousal Support”,?!® petitioner argues that
“if the legislature wanted the operation of Cal. Fam Code
section 4337 to be [imted to spousal support, then ‘spousal
support’ woul d have been used instead of ‘support of the other
party’.”

To the extent petitioner is suggesting that the use of the
phrase “support of the other party” in Famly Code section 4337
reflects the drafters’ intention to signify famly support as
wel | as spousal support, the history of the provision indicates
otherwi se. The reference in Famly Code section 4337 to “support

of the other party” dates from 1951, 30 years before the

18(, .. continued)
concl uded, w thout discussion, that Fam|ly Code sec. 4337
“pertains only to spousal support orders and * * * does not
address fam |y support paynents.” Contrary to petitioner’s
assertion, we did not conclude otherw se in Anbrose V.
Commi ssioner, T.C Menp. 1996-128.

19 Fam |y Code sec. 4330(a) provides that, in ordering a
party to pay for the “support of the other party”, the court is
to “[take] into consideration the circunmstances as provided in
Chapter 2 (comencing with Section 4320).” Famly Code sec. 4320
lists circunstances the court is to consider “[i]n ordering
spousal support under this part”.
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California legislature created the concept of famly support.

See Hilton v. McNitt, 315 P.2d 1, 3 (Cal. 1957); see also 1951

Cal. Stat. ch. 1700, sec. 7. Prior to 1951, the then-existing
statutory predecessor of Fam |y Code section 4337, fornmer
California Gvil Code section 139, was phrased in ternms of the

husband’ s obligation to support the wife. Taliaferro v.

Taliaferro, 270 P.2d 1036, 1039 (Cal. Dist. C. App. 1954); see
Cal. G v. Code sec. 139, as anended by 1933 Cal. Stat. ch. 412,
sec. 1.2 The broadening of the statutory |language in 1951
sinply rendered the obligation of spousal support gender-neutral.

See Franklin Life Ins. Co. v. Kitchens, 57 Cal. Rptr. 652, 657

(Ct. App. 1967): Newhall v. Newhall, 321 P.2d 818, 822 (Cal.

Dist. C. App. 1958).

C. O her Fam ly Code Provisions

Not wi t hst andi ng the foregoing, other provisions of the
Fam |y Code display the intention of the California |egislature
that famly support qualify as deductible alinony under Federal
incone tax law. See, e.g., Cal. Fam Code sec. 4066 (West 2004)
(orders conplying with the statew de uniformguideline for child
support may be phrased in terns of famly support “as long as the

anount is adjusted to reflect the effect of additional

20 Former Cal. Civ. Code sec. 139 is the i mediate statutory
predecessor of fornmer Cal. Cv. Code sec. 4801(b), which is the
i mredi ate statutory predecessor of Fam |y Code sec. 4337
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deductibility”).? Accordingly, one could argue that the Fanmly
Code should be interpreted consistently with that intent whenever
(as is the case with Fam |y Code section 4337) such an
interpretation would not do violence to the plain | anguage of the
statute. Cf. Cal. Fam Code sec. 4075 (West 2004) (provisions
regardi ng the statew de uniform guideline for child support
“shall not be construed to affect the treatnent of spousal
support and separate nmi ntenance paynments pursuant to Section 71
of the Internal Revenue Code of 1954”). Because, as discussed
infra, we conclude that petitioner’s famly support paynments
qualify as deductible alinony wthout regard to Fam |y Code
section 4337, we need not decide whether a California court would
adopt that interpretive approach.

d. Casel aw
Nei t her party cites, nor are we aware of, any California
cases addressing the issue of whether, absent an agreenent of the
parties or a directive in the divorce decree, an obligation to
pay famly support term nates upon the death of the payee spouse.

Petitioner draws support fromDanz v. Danz, 216 P.2d 162 (Cal.

Dist. C. App. 1950), and Hale v. Hale, 45 P.2d 246 (Cal. Dist.

Ct. App. 1935), cases in which the court limted enforcenment of
an unal | ocated support award to anmounts that had accrued prior to

t he payee spouse’s remarriage. Wiile those cases are sonewhat

2l California enacted its statew de uniform guideline for
child support in 1993. See 1993 Cal. Stat. ch. 219, sec. 138.
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anal ogous to this case, we think a nore instructive case is In re

Marriage of Benjamns, 31 Cal. Rptr. 2d 313 (Ct. App. 1994).

That case invol ved a payor spouse’ s obligation under a nmarital
settl enment agreenent (the terns of which were incorporated in the
di vorce decree) to pay the payee spouse, on or before Septenber

1, 1991, an anount equal to her nedical insurance premumfor the
1-year period comrencing on that date. Although the payee spouse
died in April 1991, her daughter, as successor in interest,
demanded paynent of the prem um anmount ($13, 140) under threat of

| egal action. The payor spouse paid the prem um anount and then
petitioned the court for reinbursenent. The court held for the
payor spouse, reasoning that the obligation was in the nature of
spousal support which, pursuant to Fam |y Code section 4337,
termnated at the payee spouse’s death. |1d. at 317.

We believe a California court would simlarly reject any
attenpt by Carnen’s successor in interest (e.g., her estate) to
enforce petitioner’s famly support obligation for any period
after Carmen’s death. Fam |y support quite sinply consists of
spousal support and child support, and it is well settled under
California law that a child support obligation runs to the child

and not to the payee spouse. In re Marriage of Coner, 59 Cal.

Rptr. 2d 155, 160 (1996); see also Keith G v. Suzanne H., 72

Cal. Rptr. 2d 525, 529 (Ct. App. 1998); In re Marriage of MCann,

32 Cal. Rptr. 2d 639, 642 (C. App. 1994); Hogoboom & King, Cal.
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Prac. Quide: Fam Law, sec. 18:40 (2004 ed.).?® It logically
follows that Carnmen’s interest in petitioner’s famly support
obligation, like the payee spouse’s interest in the prem um

obligation at issue in In re Marriage of Benjam ns, supra, is in

t he nature of spousal support. Her interest in the award would
therefore term nate at her death, |eaving her successor w thout
an enforceable interest.

4. Concl usi on

We conclude that petitioner’s famly support obligation does
not entail continuing paynent liability as contenplated in
section 71(b) (1) (D).

C. Substitute Paynment Liability Wth Respect to
Petitioner’'s Famly Support bligation

1. Overvi ew

Under this prong of section 71(b)(1)(D), we | ook beyond the
i ssue of continuing enforceability in search of any paynent
obligation after Carnmen’s death that would, in substance,
represent a continuation (in whole or in part) of petitioner’s
famly support paynments. See sec. 1.71-1T(b), QQA-14, Tenporary
| ncone Tax Regs., 49 Fed. Reg. 34456 (Aug. 31, 1984)
(determ nati on of whether paynents conmencing, increasing, or

accel erating upon the death of the payee spouse are a substitute

22 As discussed infra, the child support conponent of
petitioner’s famly support obligation is nore relevant to our
inquiry regarding substitute (as opposed to conti nui ng) paynment
liability.
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for the continuation of paynments ostensibly term nating at that
time depends on all of the facts and circunstances).

2. Oker son v. Conmi ssi oner

Qur recent opinion in Okerson v. Comm ssioner, 123 T.C. 258

(2004), nicely illustrates the operation of the substitute
paynment clause of section 71(b)(1)(D). The divorce decree in
that case required M. Okerson to pay Ms. Ckerson $117,000 “as
al i nrony necessary for her support” in varying installnments over a
period of approximately 10 years. 1d. at 259-260. Although the
decree specified that “[s]aid alinony” would term nate upon Ms.
Ckerson’s death, another provision obligated M. Okerson to pay
the remaining installnments in that event “for or on behalf of the
education of the parties’ two children”. 1d. at 260. A
subsequent decree required M. Okerson to pay Ms. Okerson's
attorney $33,500 on Ms. Ckerson’s behalf “as alinobny necessary
for her support” over a period of 41 nonths. 1d. That decree
simlarly provided that “[s]aid alinony” would term nate upon

Ms. Ckerson’s death, in which case the remaining installnents
woul d be payable directly to her attorney. 1d. at 260-261. W
concl uded that both postdeath obligations were substitute paynent
liabilities, as contenplated in section 71(b)(1)(D), with respect
to the paynents to Ms. Ckerson | abeled as “alinony” and that,
consequently, the paynents to Ms. Okerson failed to qualify as

deductible alinony. 1d. at 267-268; see also sec. 1.71-1T(b),

QBA- 14, Exanples (1) and (2), Tenporary Incone Tax Regs., supra.
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3. The Child Support nligation Enbedded in Famly
Support

Unli ke Okerson v. Conmmi ssioner, supra (as well as the above-
cited exanples in respondent’s tenporary regul ations), this case
does not involve | anguage in a divorce decree that can be
construed as inposing a substitute paynent obligation with
respect to the paynents at issue. Rather, the issue in this case
is whether we can infer a substitute paynent obligation with
respect to petitioner’s famly support paynents on the basis of
their undesignated child support conponent. \Wile spousal
support generally term nates on the death of the payee spouse,
Cal. Fam Code sec. 4337 (West 2004), a parent’s duty to support
his or her child generally continues until the child s
emanci pation, Cal. Fam Code secs. 3900, 3901 (West 2004).
Arguably, then, petitioner’s potential liability for child
support paynents in the event of Carnmen’s death represents a
substitute paynent obligation with respect to a correspondi ng
portion of his famly support paynents.

W essentially adopted the foregoing analysis in Wlls v.

Comm ssioner, T.C. Meno. 1998-2. In that case, which respondent

urges us to follow, we sustained the Conmm ssioner’s determ nation
that the taxpayer’s famly support paynents did not satisfy

section 71(b)(1)(D), relying in part on the follow ng reasoni ng:
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Assum ng a “worst case scenario” (i.e., custodial
parent dies and custody is awarded to soneone ot her
t han the surviving spouse), we cannot believe that
California | aw woul d permt the surviving parent to
avoid any further support obligations. * * *

See also Hawl ey v. Conmm ssioner, 94 Fed. Appx. 126 (3d Cr. 2004)

(citing the Pennsyl vani a equivalent of Cal. Fam Code secs. 3900
and 3901 for the proposition that “[e]ven if the technical
obligation to make [unal |l ocated support] paynents under the order
to [Ms.] G lbert would have ended upon her death, the obligation
to make substitute paynents woul d have conti nued because Hawl ey
woul d still have been required to support his children”), affg.

Glbert v. Comm ssioner, T.C Mno. 2003-92.

Petitioner, on the other hand, urges us to reject Wlls v.

Commi ssi oner, supra. He argues, anong ot her things, that “none of

the paynents nmade by Petitioner can be considered ‘child support’
pursuant to either section 71(c)(1) or 71(c)(2) and, therefore,
the paynents qualify as alinony under section 71(a).” That aspect
of petitioner’s argunment underscores the inconpatibility of the
expansi ve readi ng of section 71(b)(1)(D) in Wells and the narrow

readi ng of section 71(c)(1)’s predecessor in Conm Ssioner V.

Lester, 366 U S. 299 (1961). Under the worst case scenario
approach of Wells (which assunes that soneone ot her than the payor
spouse woul d take custody of the children upon the payee spouse’s
death), the substitute paynent clause of section 71(b)(1)(D) wll

i nvariably render the child support elenent of unall ocated support

nondeducti bl e, solely on the basis of the payor’s general State
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| aw obligation to support his or her children (i.e., through
paynents to the presuned successor custodian).? |n contrast,
Lester stands for the principle, subject nowto section 71(c)(2),
that only anounts specifically designated as child support in the
di vorce decree will be treated as nondeductible child support

under section 71(c)(1).2% See Lawton v. Conm ssioner, T.C. Meno.

1999-243 (rejecting the argunent that Pennsylvania s child support
gui delines effectively “fix” a portion of an unall ocated support
obligation as child support within the neaning of section

71(c)(1)); see also Sinpson v. Conm ssioner, T.C Menp. 1999-251

(sane).
This Court has never squarely addressed and resol ved the
tensi on between section 71(b)(1)(D) and (c)(1) in the context of

unal | ocat ed support obligations.? For the reasons discussed

2 W& are not aware of any jurisdiction in the United States
t hat does not inpose a general obligation on parents to support
their mnor children.

24 Sec. 71(c)(2) provides that a reduction in support that
is clearly associated with a contingency, specified in the
governi ng divorce docunent, that relates to a child wll be
treated as an anount fixed as payable for the support of children
within the nmeaning of sec. 71(c)(1). See supra p. 13.

25 Conpare Wells v. Commi ssioner, T.C. Meno. 1998-2,
Glbert v. Conm ssioner, T.C Meno. 2003-92, affd. sub nom
Haw ey v. Conm ssioner, 94 Fed. Appx. 126 (3d Gr. 2004), and
MIler v. Conm ssioner, T.C Meno. 1999-273, affd. sub nom
Lovejoy v. Conm ssioner, 293 F.3d 1208 (10th G r. 2002), with
Anbrose v. Commi ssioner, T.C Menp. 1996-128, and Heller v.
Comm ssioner, T.C Meno. 1994-463, affd. in part and remanded in
part 78 AFTR 2d 96- 7610, 97-1 USTC par. 50,193 (9th G r. 1996).
See al so Kean v. Conm ssioner, T.C Meno. 2003-163; Mirphy v.

(continued. . .)
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bel ow, we resolve this tension by rejecting the interpretation of
section 71(b)(1)(D) inherent in the worst case scenari o approach

of Wells v. Conmm ssioner, supra. Specifically, we reject the

notion that the applicability of section 71(b)(1)(D) to an
unal | ocated support obligation is to be determ ned by invariably
assunmng that a third party would take custody of the children
upon the payee spouse’s death, thereby ensuring the existence of a

substitute paynent obligation.?2®

25(...continued)
Commi ssioner, T.C Meno. 1996-258.

Petitioner has brought to our attention that the conflict in
the authorities has not gone unnoticed. See Udrys, “California
Fam |y Support: Tax Consequences after Wells v. Conm ssioner”

41 Orange County Law. 36, 41 (1999). See also the comment of the
Court of Appeals in Lovejoy v. Conm ssioner, supra at 12I1:

There is no Col orado | aw squarely addressing the
treatnent of unall ocated paynents upon the death of the
payee spouse. The only on-point cases cited by the
parties address California | aw and are conflicting.
Conpare Heller v. Comm ssioner, 103 F.3d 138, 1996 W
713049, at *3 (9th G r. 1996) (unpublished) (hol ding
that the obligation to pay unall ocated support woul d
automatically term nate upon the recipient’s death),
and Anbrose v. Comm ssioner, 71 T.C M (CCH 2429 (Mar
14, 1996) (sane), with Wlls v. Comm ssioner, 75 T.C. M
(CCH) 1507 (Jan. 5, 1998) (holding that the obligation
does not term nate upon death). This split of
authority interpreting California lawis no help to
Lovejoy’ s attenpt to show that Col orado | aw provi des
for the term nation of unallocated paynents upon the
payee spouse’s death

26 \\6 observe that the unpublished opinion of Heller v.
Conm ssi oner, supra, by the Court of Appeals for the Ninth
Crcuit is not binding precedent in the Ninth Crcuit (to which
an appeal in this case would lie). See 9th Cr. R 36-3(a).

(continued. . .)
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4. The Case Agai nst the Wrst Case Scenari o Approach

a. General Principles of Statutory Construction

The worst case scenario approach of Wells v. Conm ssi oner,

T.C. Meno. 1998-2, renders section 71(c)(1) l|argely superfl uous,
in violation of the general prem se that “‘a statute ought, upon
the whole, to be so construed that, if it can be prevented, no
cl ause, sentence, or word shall be superfluous, void, or

insignificant.’” Duncan v. Walker, 533 U S 167, 174 (2001)

(quoting Market Co. v. Hoffman, 101 U. S. 112, 115-116 (1879)).

Specifically, if the general State |aw obligation to support one’s
children were the functional equivalent of a substitute paynment
obligation in every case (as would obtain if one nust assune that
soneone ot her than the payor spouse would take custody of the

chil dren upon the payee spouse’s death), then the only anounts
that section 71(c)(1) could, to the exclusion of section
71(b) (1) (D), render nondeductible would be amounts “fixed” as
child support (taking into account section 71(c)(2)) in excess of

t he anpbunt of the general State law obligation.?” Cf. TRW lInc. v.

26(. .. continued)
Accordi ngly, we need not deci de whether the doctrine of Golsen v.
Comm ssi oner, 54 T.C. 742, 756-757 (1970), affd. 445 F.2d 985
(10th Cr. 1971), would require us to follow Heller.

2T Presumably, the amount of the State | aw obligation woul d
be determ ned by reference to the child support guidelines
enacted by the State in conpliance with Federal |law. See 42
U S C sec. 667 (2000); cf. Lawton v. Comm ssioner, T.C Meno.
1999- 243 (rejecting payee spouse’s attenpt to identify child
support el enent of unallocated support paynents by reference to

(continued. . .)
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Andrews, 534 U. S. 19, 29 (2001) (rejecting Andrews’s “attenpt to
generate sone role for the express exception [in the statute]
i ndependent of that [which would be] filled by” the rule of
general application she asked the Court to read into the statute);

Anderson v. Conm ssioner, 123 T.C 219, 236-237 (2004) (rejecting

an interpretation of section 3121(b)(20) that would have
effectively denied its beneficial effects to nost, if not all,
smal | fishing boat owners who are the intended beneficiaries of
t he provision).

Expandi ng the reach of section 71(b)(1)(D) to the extent
suggested by the worst case scenari o approach also runs contrary
to the maximthat a specific provision controls over a general
one, particularly when the two are interrelated and cl osely

situated in the statute. E.g., HCSC Laundry v. United States, 450

US 1, 6 (1981) (analyzing section 501(c)(3) and (e)). Inasmuch
as section 71(c)(1), but not section 71(b)(1)(D), specifically
addresses child support, the foregoing rule of construction
mlitates against an interpretation of section 71(b)(1)(D) which,
contrary to the specific designation principle of section
71(c)(1), invariably has the effect of converting undesignated
support into child support.

b. Leqgi slative History of the 1984 Act

Not wi t hst andi ng the foregoing, the intent of the drafters is

21(...continued)
Pennsyl vania’s child support guidelines).
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paranount, and, if extrinsic evidence of that intent were to
contradict the inplications of the general principles discussed

above, the fornmer would control. E. g., Beamv. |IRS, 192 F.3d 941,

945 (9th Gr. 1999) (although “specific statutes nornally trunp
conflicting, general statutes”, appellants’ argunment relying on
that general principle “ignores the specifically stated intent of
Congress”). Having said that, we see nothing in the legislative
hi story of the 1984 Act indicating that, in enacting section
71(b) (1) (D), Congress intended to abandon the specific designation
principle of section 71(c)(1). Any inference to that effect is
particularly unwarranted in |light of the fact that Congress
crafted a narrow exception to that principle as part of the sanme
| egislation. See sec. 71(c)(2), supra note 24; cf. Chiles v.
United States, 843 F.2d 367, 370 (9th G r. 1988) (“W cannot

concl ude that Congress chose to repeal [I.R C.] 8 2056(c)
expressly and left 8 2056(b)(4)(A) intact only to effectuate its
repeal by inplication.”).

To be sure, Congress did contenplate that section 71(b)(1)(D)
could, in derogation of the specific designation principle of
section 71(c)(1), render excludable (and therefore nondeducti bl e)
the portion of a paynent that, in substance but not in form
represents child support:

A provision for a substitute paynent, such as an

addi tional anpbunt to be paid as child support after the

death of the payee spouse will prevent a corresponding

anount of the paynent to the payee spouse from
qual i fying as alinmony. * * *
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H Rept. 98-432 (Part 2) at 1496 (1984) (the 1984 House Report).?®
That exanpl e, however, |ike section 71(c)(2), represents only a
limted departure fromthe specific designation principle in that
it relies on other |anguage in the governing instrunent. See also

kerson v. Conmi ssioner, 123 T.C. 258 (2004) (finding substitute

paynment obligation based on provision in the divorce decree
requiring paynments for children’s education in the event of payee
spouse’ s death); sec. 1.71-1T(b), Q8%A-14, Exanple (1), Tenporary
| nconre Tax Regs., supra (finding substitute paynent obligation
based on provision in the divorce decree requiring paynents to
children’s trust in the event of payee spouse’s death). |ndeed,
the exanple in the 1984 House Report can be viewed as a corollary
of section 71(c)(2); that is, a provision for additional or

i ncreased child support that is contingent upon the supported
spouse’s death is sinply the flip side of a provision for
decreased spousal support that is contingent upon the death or
emanci pation of a child.

C. 1986 Amendnent of Section 71(b) (1) (D)

Finally, one can draw a negative inference fromthe 1986

repeal of the requirenent that the “term nation at death”

28 That exanpl e appears to recharacterize alinony as child
support, notw thstanding that the report el sewhere provides that

the “bill attenpts to define alinony in a way that would conform
to general notions of what type [sic] of paynents constitute
alinony as distinguished fromproperty settlenents”. H Rept.

98-432 (Part 2) at 1495 (1984) (enphasis added); see discussion
supra pp. 9-10, 12-13.
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condition of section 71(b)(1)(D) be contained in the governing
instrunment. See supra pp. 13-14. As we have previously observed
in that regard:

| f Congress had intended that State law could fix the
anmount of child support paynents where such anounts are
not fixed by the terns of the divorce or separation
instrunment, it certainly could have nade a sim|lar
change in the wording of section 71(c)(1). W concl ude
fromthe absence of such a change that Congress did not
intend the interpretation that petitioner advocates.

* * %

Lawton v. Commi ssioner, T.C Meno. 1999-243. As noted above, the

payee spouse taxpayer in that case argued (unsuccessfully) that
Pennsyl vania’s child support guidelines operated to “fix” a
portion of an unall ocated support obligation as child support
within the nmeani ng of section 71(c)(1). W simlarly conclude
that Congress did not intend the interpretation of section

71(b) (1) (D) suggested by the worst case scenario approach of Wlls

v. Conm ssioner, T.C. Menob. 1998-2.

d. Concl usi on

We reject the notion that one nust assune a worst case
scenari o (under which soneone other than the payor spouse would
take custody of the children upon the death of the payee spouse)
in determning the applicability of the substitute paynent cl ause
of section 71(b)(1)(D) to an unall ocated support obligation.
Accordingly, we hold that a payor spouse’s general State |aw
obligation to support his or her children, w thout nore, does not

cause any or all of that spouse’s unallocated support obligation
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to fail to qualify as alinony by reason of the substitute paynent
cl ause of section 71(b)(1)(D).

5. No Substitute Paynent Liability Attributable to the
Enbedded Child Support Obligation

We need not deci de whether a general State |aw obligation to
support one’s children, when viewed in conjunction wth additional
statutory provisions of the jurisdiction in question or the facts
of a particular case, could formthe basis of a substitute paynent
obl i gation under section 71(b)(1)(D). That is, even if there may
be circunmstances in which such an obligation could have
i nplications under section 71(b)(1)(D), we are satisfied they are
not present in this case.

Under California law, a surviving parent is entitled to
custody of his or her children, Cal. Fam Code sec. 3010(b) (West

2004), even if the predeceasi ng parent had been awarded sol e

custody. In re Guardianship of Donal dson, 223 Cal. Rptr. 707,
708-709 (Ct. App. 1986); see Hogoboom & King, Cal. Prac. QGuide:
Fam Law, sec. 17:247 (2004 ed.). Accordingly, even if petitioner
had not been awarded joint |egal and joint physical custody of the
children, he would be entitled to i medi ate custody upon Carnen’s
death. Conpare N.J. Stat. Ann. sec. 9:2-5 (West 2002) (upon the
death of the custodial parent, the care and custody of the
children “shall not revert to the surviving parent w thout an
order or judgnent of the Superior Court to that effect”). It

follows that there would be no interimperiod during which
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petitioner mght be required, pending judicial action, to
make paynments to a de facto custodian in discharge of his general
State | aw obligation to support the children.?

A third party could defeat petitioner’s initial custody right
only by going to court and denonstrating that petitioner’s custody
woul d be detrinmental to the children and that a change in custody
is required to serve the best interest of the children. See Cal.
Fam Code sec. 3041 (West 1994); Hogoboom & Ki ng, supra, sec.
17:247. As noted above, the Superior Court awarded petitioner
joint physical, as well as joint |egal, custody of the children,
and the 1999 order indicates that petitioner’s “share” of physical
custody at that tinme was 42 percent. In the absence of any
evi dence that (notw thstandi ng such court-approved custody) a
third party woul d have had grounds to chall enge petitioner’s
custody rights had Carnen died, we have no reason to believe that
anyone ot her than petitioner would be entitled to physical custody
of the children for periods after Carnmen’s death. Absent a
successor payee, petitioner would have no substitute paynment
litability with respect to the child support elenent of his famly

support obligation. See Kean v. Comm ssioner, T.C Meno. 2003-163

2 As we observed in Cunni nghamv. Conmi ssioner, T.C. Meno.
1994-474, if a payor spouse is required “to nake even one
ot herw se qualifying paynent after the death of the payee spouse,
none of the related paynents required before the payee spouse’s
death will be alinony.” See Okerson v. Comm ssioner, 123 T.C.
258, 267 (2004); sec. 1.71-1T(b), Q&A-13, Tenporary | ncone Tax

Regs., supra; cf. supra note 11
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(appl ying section 71(b)(1)(D) to unallocated support ordered by
New Jersey court; inasnuch as M. and Ms. Kean shared physical
custody of the children, “there would be no | ogical reason for the
New Jersey court to order that M. Kean continue to pay support or
for the New Jersey court to order any paynent as a substitute for
the unal | ocated support” had Ms. Kean died).

We reach the foregoing conclusion wthout regard to whether,
as is apparently the case with California child support orders,

see In re Marriage of McCann, 32 Cal. Rptr. 2d 639, 641 (C. App.

1994), the controlling order would technically remain in effect
after Carmen’s death until petitioner obtained its (prospective)

judicial termnation. Cf. Inre Marriage of Trainotti, 261 Cal.

Rptr. 36, 38 (Ct. App. 1989) (payee under child support order
sought to collect anmpbunts that had accrued during the period

bet ween payor’s assunption of sole physical custody of the child
and the judicial termnation of the child support order 10 nonths
later; trial court “erred by refusing to consider whether
appel l ant [the payor] had satisfied his obligation by furnishing
Chri stopher [the mnor child], with the approval of his fornmer

w fe, a home and support that was equal to or in excess of the

court-ordered anpbunt”);3° Jackson v. Jackson, 124 Cal. Rptr. 101

30 Al t hough the court may have vi ewed such direct
expenditures as the functional equivalent of paynents under the
child support order, neither party suggests that, for purposes of
the substitute paynment clause of sec. 71(b)(1)(D), hypothetica
direct expenditures on behalf of children in one’'s custody (i.e.,

(continued. . .)



(C. App. 1975) (simlar).

D. Concl usi on--Deductibility of Famly Support Paynents

G ven the lack of continuing paynent liability and substitute
paynment liability with respect to petitioner’s famly support
obligation, the famly support paynents at issue satisfy the
requi renents of section 71(b)(1)(D). Because the parties do not
di spute the applicability of section 71(b)(1)(A)-(C to those
paynents, and respondent does not argue any other grounds for
nondeductibility (e.g., section 71(c)(1)), petitioner is entitled
to deduct the entire anmount of famly support paynments he nmade to
Carmen in 1999 ($49, 808). 3!

E. Paynents to Drs. Caffaro and Murphy

1. Procedural |ssue

Petitioner’s petition did not include a claimthat he is

30(...continued)
foll ow ng the payee spouse’s putative death) should be treated
t he sane as hypot hetical paynents to a successor custodian. W
woul d reject any such expansive reading of sec. 71(b)(1)(D) for
the sanme reasons we reject the expansive readi ng suggested by
Wlls v. Conmi ssioner, T.C Meno. 1998-2. See supra pp. 32-36.

31 W recogni ze that, if Carnmen died, petitioner conceivably
could be liable to her estate for at |east sone portion of his
famly support arrearage. |If that were so, then the portion of
petitioner’s 1999 paynents to Carnmen constituting arrears
($3,824) arguably would fail to satisfy sec. 71(b)(1)(D)

However, under well-established casel aw i nvol ving pre-1984 sec.
71, paynents of alinony arrearages retained the character of the
paynments originally due. See, e.g., Oster v. Conm ssioner, 79
T.C. 456, 462 (1982), affd. 751 F.2d 1168 (11th Cr. 1985).

Absent any indication in the legislative history of the 1984 Act
t hat Congress intended to change that result, we believe the sane
principle would apply under post-1984 sec. 71.




- 41 -

entitled to a deduction for alinony in excess of the anmount
claimed on his 1999 return and di sall owed by respondent ($50,528),
nor did he nove for |leave to anend the petition to include such a
claim See Rule 41(a). Normally, we do not consider issues not

raised in the pleadings. E.g., Christensen v. Conmm ssioner, T.C

Meno. 1996-254 n. 1, affd. w thout published opinion 142 F.3d 442
(9th Gr. 1998); see Rule 34(b)(4). However, the parties’
stipulations reflect both the claimfor an increased deduction
($54, 110) and the basis for that claim(i.e., the anobunts paid to
Drs. Caffaro and Murphy), and respondent addressed the issue in
his reply brief. Accordingly, we shall treat petitioner’s claim
for an increased alinony deduction as having been tried by consent

of the parties. See Rule 41(b); see also Certified Gocers of

Cal., Ltd., v. Comm ssioner, 88 T.C 238, 246 n. 17 (1987)

(application of Rule 41(b) in the context of a fully stipul ated
case).

2. Substantive Analysis

The record reveals no factual predicate for petitioner’s
claimthat his paynents to Drs. Caffaro and Murphy in 1999 ($4, 188
+ $114 = $4,302) qualify as deductible alinmony. 1In order so to
qual i fy, such paynments woul d have to have been nade “under a
di vorce or separation instrunent”. Sec. 71(b)(1)(A); see sec.
71(b)(2). Neither the dissolution judgnment, the 1999 order, nor
any ot her docunent contained in the record (including the parties’

stipul ations) reveal s any obligation of petitioner to make
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paynents to Drs. Caffaro and Murphy.3 W therefore conclude that
petitioner’s paynents to Drs. Caffaro and Murphy in 1999 ($4, 302)
do not qualify as alinony deductible in 1999.

The fact that the Superior Court subsequently credited (in
2001) the bul k of the Caffaro/ Murphy paynents ($4,188) to
petitioner’s famly support arrearage does not help his case.
Petitioner apparently assunmes that if the famly support he paid
Carnmen in 1999 pursuant to the 1999 order qualifies as deductible
al i rony, then any other 1999 outlay credited in a |ater year
against his famly support arrearage nust be deductible in 1999 as
well. If that is his position,3 we are not aware of any authority

to support it. Cf. Eboli v. Comm ssioner, 93 T.C 123, 131-132

(1989) (rejecting Conm ssioner’s argunent that, because
overpaynent credited in 1979 agai nst cash basis taxpayer’s
l[tability for interest on 1970 deficiency was attributable to
paynments made in 1975, such deficiency interest was properly
deductible in 1975).

3. Concl usi on

We hold petitioner is not entitled to any alinony deduction

for 1999 in respect of his paynents to Drs. Caffaro and Murphy.

32 Furthernore, the parties’ stipulations do not indicate
that petitioner made the October 1999 paynent to Dr. Caffaro
($114) on Carnmen’s behalf. See sec. 71(b)(1)(A).

3% Despite having effectively put the issue in play, see
supra pp. 40-41, petitioner did not separately address on bri ef
the deductibility of the Caffaro/ Murphy paynents credited to his
arrear age.
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1. Late Filing Addition to Tax

Respondent determ ned that petitioner is liable for the
addition to tax under section 6651(a)(1) for failure to file
tinmely his 1999 return. Section 6651(a)(1l) inposes an addition to
tax for failing to file a return on or before the specified filing
date unless it is shown that such failure is due to reasonabl e
cause and not due to willful neglect. Once the Conm ssioner
denonstrates the appropriateness of inposing the addition to tax,
thereby satisfying his initial burden of production under section
7491(c), the taxpayer bears the burden of proving the

applicability of the exception for reasonabl e cause and | ack of

willful neglect. See Hi gbee v. Conmm ssioner, 116 T.C. 438, 447
(2001).

The parties stipulated that petitioner did not file his 1999
return until August 2, 2001, and that petitioner did not seek, nor
was he granted, an extension of tinme to file that return.

Accordi ngly, respondent has nmet his burden of production.

To prove reasonabl e cause, petitioner nust show he exercised

ordi nary business care and prudence and was neverthel ess unable to

file his 1999 return within the prescribed tinme. Charlotte’s

Ofice Boutique, Inc. v. Conmm ssioner, 121 T.C 89, 109 (2003);

sec. 301.6651-1(c)(1), Proced. & Adm n. Regs. Petitioner asserts
that the late filing of his 1999 return was due primarily to the
fact that he was in the process of establishing a new business and

was unable to assenble in a tinmely manner the necessary
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docunentation to support the business deductions clainmed on the
return. There is no record evidence to support that assertion,
and, even if there were, we are not persuaded that petitioner’s
preoccupation with establishing a new busi ness would constitute
reasonabl e cause for failure to file tinmely his 1999 return. See

Pol sby v. Commi ssioner, T.C Meno. 1998-459; Estate of Bevan v.

Conmi ssioner, T.C. Menp. 1989-256.

We uphol d respondent’s determ nation that petitioner is
liable for the addition to tax under section 6651(a)(1) for
failure to file tinmely his 1999 return. The correct anount of the
addition to tax nust be calculated as part of the Rule 155
conput at i on.

To give effect to the foregoing,

Deci sion will be entered

under Rul e 155.




