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MVEMORANDUM OPI NI ON

VASQUEZ, Judge: Respondent determ ned a deficiency in and
additions to petitioner’s 2004 Federal incone tax as foll ows:

Additions to Tax

Defi ci ency Sec. 6651(a) (1) Sec. 6651(a)(2) Sec. 6654(a)

$29, 577* $6, 654. 83 $4, 288. 67 $858. 54

1 The deficiency includes self-enploynent tax of $12, 793.
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The issues renmining® for decision are whether petitioner is
liable for the deficiency in his Federal inconme tax and whet her
he is liable for a section 6673(a)(1)2 penalty.

Backgr ound

The facts have been deened sti pul ated under Rule 91(f) and

are so found.® The stipulations, with acconpanying exhibits, are

! I'n the notice of deficiency respondent detern ned that
petitioner received interest incone of $1,681. It is deened
stipulated that petitioner received interest income of $1, 664
from Washi ngton Mutual (see infra note 3--we treat this as a
concessi on of the $17 difference by respondent). Petitioner
admts that his interest incone is gross inconme subject to
Federal incone tax.

Petitioner is deened to have conceded the additions to tax
under secs. 6651(a)(1) and (2) and 6654(a) because he did not
assign error to themin his petition. See Rule 34(b)(4); Funk v.
Comm ssioner, 123 T.C 213, 217-218 (2004); see al so Meeker v.
Commi ssioner, T.C Menp. 2005-146.

Petitioner failed to address respondent’s self-enpl oynent
tax determ nation, other than to assert frivolous and groundl ess
argunents. Accordingly, application of self-enploynent tax is
conput at i onal

2 Unless otherwise indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.

3 Under Rule 91(f), respondent noved the Court to issue an
order requiring petitioner to show cause why the facts and
evi dence set forth in respondent’s proposed stipulation of facts
shoul d not be accepted as established for purposes of this case.
The Court granted respondent’s notion and ordered petitioner to
file a response in conpliance with Rule 91(f)(2). Although
petitioner filed a response, the Court found it evasive and not
fairly directed to respondent’s proposed stipulation of facts and
as a result granted respondent’s noti on.
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incorporated herein by this reference. Petitioner resided in
Arizona when he filed his petition.

During 2004 petitioner was an “Ilndependent Busi ness Omer”
of Ameriplan Corp. Independent Business Omers are direct
mar keti ng sal es representatives of Aneriplan Corp. and sell its
provi der access plans (i.e., discount nedical and rel ated
services). Independent Business Owers receive paynents based on
their direct sales of provider access plans and on sal es
generated by other | ndependent Business Oamers recruited for that
purpose. |In addition, |Independent Business Owmers receive
i ncentive awards (e.g., cash, prizes, or discounts) for neeting
certain goals. In 2004 petitioner received nonenpl oyee
conpensati on of $5,811 and incentive awards of $522 from
Areri pl an Cor p.

During 2004 petitioner also worked for KLA-Tencor Corp.
provi di ng consulting services. |In 2004 he recei ved nonenpl oyee
conpensation of $84,211 from KLA-Tencor Corp.

Each corporation issued to petitioner a Form 1099-M SC,

M scel | aneous | ncone, reporting the nonenpl oyee conpensation it
paid him 1In addition, Aneriplan Corp. reported the incentive
awards it paid to petitioner as other incone on a Form 1099-M SC.

Petitioner admts that he received the Forns 1099-M SC.
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Petitioner submtted to respondent a Form 1040, U.S.
| ndi vi dual 1 ncome Tax Return, and attached “corrected” Forns
1099-M SC that refl ected nonenpl oyee conpensati on of zero.

Respondent did not accept petitioner’s Form 1040 as filed
because he determned that it was frivolous and invalid for
processi ng purposes. Respondent prepared a substitute for return
for petitioner for 2004.% Respondent determ ned that petitioner
recei ved nonenpl oyee conpensation of $84,211 and $5, 811 from KLA-
Tencor Corp. and Aneriplan Corp., respectively, incentive awards
of $522 from Ameriplan Corp., and interest inconme of $1,681.
Respondent al so determ ned that petitioner is liable for
additions to tax under section 6651(a)(1) of $6,654.83, section
6651(a) (2) of $4,288.67, and section 6654(a) of $858.54; that
petitioner is liable for self-enploynment tax of $12,793; and that
petitioner is liable for a deficiency in Federal incone tax of
$29,577. Respondent further determ ned that petitioner is
subject to a penalty under section 6702(a)(1l) with respect to the
Form 1040 that he subnmitted to respondent.?®

Petitioner has sent respondent vol unes of correspondence.
Therein petitioner asserts, anong ot her argunents, that

conpensation for |labor is not “taxable according to the I RS Code

4 The substitute for return neets the requirenments of sec.
6020( b) .

> The sec. 6702(a)(1l) penalty is not before the Court. See
sec. 6703(Db).
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or the Suprene Court.” He also alleges fraudulent and crim nal
acts by respondent’s enpl oyees.

Respondent represents that he advi sed petitioner that
petitioner’s argunments were frivol ous and warned petitioner the
Court m ght i1inpose a penalty under section 6673(a)(1).

At trial the Court also advised petitioner that his
argunments were frivol ous and warned himthat the Court m ght
i npose a penalty under section 6673(a)(1l) if he continued to
assert such argunents. Undeterred, petitioner submtted a
posttrial brief in which he asserts, anong other argunents, that
hi s earnings are not taxable inconme because earnings are not
profits or gains fromsone “federally privileged activity” and
therefore “he is not a taxpayer” as defined by section
7701(a)(14). Thereafter, petitioner submtted a notion to
di sm ss the deficiency and penalties with prejudice (notion to
di sm ss) wherein he alleges fraud by respondent and the Court’s
conplicity therein and asserts the sane frivol ous argunents about

hi s i ncome, anobng ot her argunents.?®

6 Petitioner also filed a pretrial nmenorandum and si x ot her
nmotions with the Court that contain simlar frivolous and
groundl ess argunents and al |l egations of fraud.
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Di scussi on

Deficiency in Federal |ncone Tax

Since petitioner has failed to introduce credible evidence
and is deened to have stipulated receipt of the itens |isted on
the information returns (i.e., Fornms 1099-M SC), sections 6201(d)

and 7491(a) do not apply. See Rhodes v. Conmm ssioner, T.C Meno.

2005-184.
Section 61(a)(1l) defines gross incone as all incone from
what ever source derived, including conpensation for services. 1In

addi tion, section 74(a) provides that the term *“gross incone”
i ncl udes anounts received as prizes and awards.

Petitioner is deened to have stipulated that he received
nonenpl oyee conpensation from KLA-Tencor Corp. and Aneri pl an
Corp. and that he received the incentive awards from Anmeri pl an
Corp. He disputes, however, whether those itens are gross
i ncone.

Petiti oner advances shopworn argunents characteristic of
tax-protester rhetoric that has been universally rejected by this

and other courts. See WIlcox v. Conm ssioner, 848 F.2d 1007 (9th

Cr. 1988), affg. T.C. Meno. 1987-225; Carter v. Conm SSioner,

784 F.2d 1006, 1009 (9th Cr. 1986). W shall not painstakingly
address petitioner’s assertions “wth sonber reasoni ng and
copious citation of precedent; to do so m ght suggest that these

argunents have sone colorable nerit.” Crain v. Conm ssioner, 737
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F.2d 1417, 1417 (5th Gr. 1984). Accordingly, we sustain
respondent’ s deficiency determ nation.

1. Section 6673(a)(1) Penalty

Section 6673(a) (1) authorizes the Court to inpose a penalty
not to exceed $25,000 if the taxpayer took frivol ous or
groundl ess positions in the proceeding or instituted or
mai nt ai ned the proceeding primarily for del ay.

Petitioner was warned by respondent and the Court that his
argunents were frivolous and that if he continued to advance
them he could be subject to a penalty of up to $25,000. Even
after receiving these repeated warnings, he continued to advance
frivol ous and groundl ess argunents in his posttrial brief and
motion to dismss. W conclude that petitioner’s position was
frivol ous and groundl ess and that he instituted and maintai ned
t hese proceedings primarily for delay. Accordingly, we shall
grant respondent’s notion for a penalty and require petitioner to
pay a penalty to the United States pursuant to section 6673(a)(1)
of $5,000. W also warn petitioner that we will consider
inmposing a larger penalty if he returns to the Court and advances
frivol ous or groundl ess argunents in the future or institutes or
mai ntai ns any proceeding primarily for del ay.

To reflect the foregoing,

An appropriate order and

decision will be entered.




