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P s wife did not report enbezzlenent inconme on their
joint 1999 return. After she was caught, P and she filed an
anended tax return that reported the enbezzl enent incone. P
then applied for relief fromjoint and several liability
under I RC sec. 6015(f). The Conm ssioner issued a notice of
determ nation denying his request, and P filed a petition
under sec. 6015(e) to review the Comm ssioner’s
determnation. P and R stipulated that no relief is
avai | abl e under I RC sec. 6015(b) and (c). Held: Upon
reconsi deration, we no |onger adhere to our prior holding
that sec. 6015(e) gives us jurisdiction over such
nondefi ci ency stand-al one petitions. Ew ng v. Comm SsSioner,
118 T.C. 494 (2002), revd. 439 F.3d 1009 (9th G r. 2006), no
| onger foll owed.
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OPI NI ON

HOLMES, Judge: In 1999, Rosal ee Billings began enbezzling
nmoney from her enployer. She kept her husband in the dark about
her enbezzlenment and didn’t report the ill-gotten inconme on their
joint return. After she was caught in 2000, she confessed her
theft to him and together they signed an anended joint return
that reported the stolen income and showed a hefty increase in
the tax owed. He asked the Conm ssioner to be relieved of joint
l[tability for the increased tax, but his request was refused
because he knew about the enbezzled i ncone when he signed the
amended return, and al so knew that the increased tax shown on
t hat anmended return was not going to be paid.

Billings began his case in our Court by filing a
“nondefi ci ency stand-al one” petition--“nondeficiency” because the
| RS accepted his anended return as filed and asserted no
deficiency against him and “stand-al one” because his claimfor
i nnocent spouse relief was nmade under section 6015 and not as
part of a deficiency action or in response to an IRS decision to
begin collecting his tax debt through liens or levies. The
particul ar part of section 6015 under which he seeks relief is
section 6015(f).! This subsection is the only one available to

spouses agai nst whomthe I RS has not asserted a deficiency. I n

1 Section references are to the Internal Revenue Code; Rule
references are to the Tax Court Rules of Practice and Procedure.
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Ewi ng v. Conmm ssioner, 118 T.C. 494 (2002) (Ewing 1),2 we held

that the Tax Court had jurisdiction over nondeficiency stand-
al one petitions like Billings’s. The Ninth Crcuit has now

reversed us, Conm ssioner v. Ew ng, 439 F.3d 1009 (9th Cr

2006), revg. Ewing I, 118 T.C 494, vacating 122 T.C. 32 (2004);
the Eighth Grcuit has adopted the Ninth Crcuit’s position,

Bart man v. Conm ssioner, 446 F.3d 785, 787 (8th Cr. 2006), affg.

in part, vacating in part T.C. Meno. 2004-93; and the Second

Circuit has questioned our decision, see Maier v. Conmm ssioner,

360 F.3d 361, 363 n.1 (2d Gr. 2004), affg. 119 T.C 267 (2002).
Billings's case is one of the | arge nunber of nondeficiency

st and- al one cases that began accumul ati ng on our docket while

EwW ng I was on appeal. W now revisit the question of whether we

have jurisdiction to review the Comm ssioner's decisions to deny

relief under section 6015(f) when there is no deficiency but tax

went unpai d.

Backgr ound

David Billings was well into a 30-year career at Ceneral
Mot ors when he nmarried Rosalee in 1996. Rosal ee herself was a
payroll clerk at South Kansas City Electric Conpany. The

Bil i ngses kept two checking accounts, and while both were

2 There is yet another OQpinion in this case--Ew ng v.
Comm ssioner, 122 T.C. 32 (2004)--but it dealt with our power to
consi der evidence outside the admnistrative record in review ng
t he Comm ssioner's deci sions.
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jointly held, David and Rosal ee each kept al nost exclusive
control over one of them 1In 1999, Rosal ee began to transfer
money fromthe El ectric Conpany’s payroll account into the
checki ng account that she controlled and into which she had her
own pay directly deposited.

Rosal ee kept her enbezzl ement secret from her husband and
she did not report on their 1999 return the nearly $40, 000 t hat
she had stolen. The Electric Conpany discovered the enbezzl enent
in Decenber 2000, fired her, and then notified the authorities.
She told her husband what she had done and hired a | awer,
Patrick Wesner. (Wesner also represented David in this case
and before the IRS.)

In his capacity as Rosalee’s | awer, Wesner advised her to
report the enbezzl enent incone to the IRS on an anended return.
He told her that if she did, a sentencing judge woul d probably be
nore | enient and m ght even depart fromthe U S. Sentencing
Qui delines. But section 1.6013-1(a)(1) of the incone tax
regul ations created a problem It prohibits spouses who have
already filed a joint return for a particular year fromfiling
amended returns changing their status to married-filing-
separately once the deadline to file returns has passed. The due
date for the Billingses’ 1999 tax year--April 15, 2000--was |ong
past, and so Wesner told David (whether in Wesner’s capacity as

Rosal ee’s | awer or as David's is unclear) that David also had to
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sign the anended return, or risk having his wife face a | onger
sentence in a nore unpleasant facility. On March 19, 2001, David
signed the anended return.

That return included as taxable incone the nearly $40, 000
t hat Rosal ee had enbezzled in 1999. It also showed an increase
in tax of over $16,000. Wen David signed the anmended return, he
knew that neither he nor his wife expected to be able to pay the
i ncreased tax. Wesner, however, suggested that David hinself
m ght avoid liability for the extra tax by filing for innocent
spouse relief under section 6015. He even filled out the
required IRS formand had David sign it together with the amended
return. The Billingses sent that formto the IRS, but it was
never processed.

As the Billingses feared, Rosalee's enbezzlenent led to a
crimnal charge--one count of wire fraud. Less than a nonth
| ater, in Novenber 2001, she pleaded guilty. Her sentence
apparently reflected a downward departure for acceptance of
responsi bility, though the probation officer who wote the
sentencing report did not nention that the Billingses had filed

an anended return.?

3 David argues that it was filing the amended return that
| ed Rosalee to be sentenced to | ess than a year, which qualified
her for residence in a hal fway house rather than inprisonnment.
Al though filing the amended return may well be one form of
accepting responsibility, we found nothing in sentencing
gui deli ne precedents that suggests it was the only or nost
(continued. . .)
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In 2002, the Billingses filed for bankruptcy and received a
di scharge, which of course did not affect Rosalee’'s obligation to
repay the noney she’d enbezzled or her own liability for the
unpaid 1999 taxes. 11 U S.C secs. 523(a)(1), 507(a)(8) (2000).
David retired fromGMin 2003 and began col |l ecting a pension,

t hough he continues to work two other jobs. He and his w fe have
filed tinely tax returns for |ater years as they cane due.

As the I RS had not processed David s original request for
relief, he filed another one. In Novenber 2002, the I RS denied
his request for relief based on “all the facts and
ci rcunstances,” but particularly because:

you failed to establish that it was

reasonabl e for you to believe the tax

liability was paid or was going to be paid

at the tinme you signed the anended return.
Davi d appealed, and the IRS issued its final determ nation, again
denying himrelief because he did not believe when he signed the
anended return that the tax woul d be paid.

The Comm ssi oner argues:

Instead of filing an anmended return, [Rosal ee]
coul d have contacted respondent and i nforned
hi m of the unreported enbezzl enent incone.

Once infornmed, respondent could have proceeded
W th exam nation procedures and [ Rosal ee] coul d

have agreed to respondent’s determ nation of
addi tional tax.

3(...continued)
persuasive form W also note that the Billingses nade these
decisions in |late 2000, |ong before the Suprene Court held the
guidelines to be nerely advisory. See United States v. Booker,
543 U. S. 220 (2005).
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Resp. Br. at 30. This would have led to the determ nation of a
deficiency and presumably allowed David to file a petition
seeking relief under a different part of section 6015. See,

e.g., Haltomv. Conm ssioner, T.C Meno. 2005-2009.

Even under section 6015(f), Billings's position is not a

weak one. In Rosenthal v. Commi ssioner, T.C Mno. 2004-89, the

petitioner was a w dow who al so had no know edge of omtted
income (in her case, an unreported IRA distribution to her late
husband) when she signed the original return, but did know about
it when she signed the amended return that corrected that
om ssion. W found that the Comm ssioner had abused his
di scretion by not giving her innocent spouse relief:

It is unpersuasive to argue, as does

respondent, that petitioner’s voluntary

filing of an amended 1996 return and her

attendant paynent of the delinquent taxes

attributable to the om ssion of incone

fromthe original 1996 return mlitate

agai nst equitable relief sinply because

she had to have known of the om ssion

before she filed the anended return and
made t he paynent.

Before this case was tried, Billings and the Comm ssi oner
fully stipulated the facts under Rule 122. Billings was a
resi dent of Kansas when he filed his petition, which neans an
appeal lies to the Tenth Circuit unless the parties stipulate

differently.



- 8 -

Di scussi on

A married couple can choose to file their Federal tax return
jointly, but if they do, both are then responsible for the
return’s accuracy and both are jointly and severally liable for

the entire tax due. Sec. 6013(d)(3); Butler v. Conm ssioner, 114

T.C. 276, 282 (2000). This can lead to harsh results, especially
when one spouse hides information fromthe other, so Congress
enacted section 6015, which directs the Comm ssioner to relieve
qual i fying “innocent spouses” fromthat liability. Sec. 6015(a).
An i nnocent spouse may seek either (1) relief fromliability
under section 6015(b) if he can show that he was justifiably
i gnorant of unreported incone or inflated deductions, or (2) have
his tax liability allocated between hinself and an estranged or
former spouse under section 6015(c). Billings, however, |ooks to
section 6015(f) for relief. Subsection (f) relief is available
only to a spouse who is ineligible for relief under subsections
(b) and (c) and who shows that "taking into account all the facts
and circunstances, it is inequitable to hold [him Iiable for any
unpaid tax or any deficiency (or any portion of either).”
Billings and the Comm ssioner stipulated that he did not
qualify for relief under either section 6015(b) or (c) because no
deficiency was ever asserted against himand his wife. They were
right to do so, because both those subsections require a

deficiency as a condition of relief. See, e.g., Block v.
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Comm ssioner, 120 T.C. 62, 66 (2003). Understandi ng why the

Billingses owed tax but had no “deficiency” after they filed
their amended return requires a bit of explanation: Section
6211(a) defines a “deficiency” as the “anpbunt by which the tax
i nposed * * * exceeds * * * the anobunt shown as the tax by the

t axpayer upon his return.” (Enphasis added.) The Code itself

doesn’t tell us what effect the filing of an anmended return has,
but the related regulation does. It states that “[a]ny anount
shown as additional tax on an ‘anended return’” * * * filed after
the due date of the return, shall be treated as an anobunt shown
by the taxpayer ‘upon his return’ for purposes of conputing the
anount of the deficiency.” Sec. 301.6211-1(a), Proced. & Adm n.
Regs. Because the Billingses’ anmended 1999 return was filed well
after April 15, 2000, and the Conm ssioner accepted that return,
the increase in tax that it showed has to be treated as an anount
shown on their return.

That left Billings able to I ook only to subsection (f) for
relief, and when the Comm ssioner denied it to him left himwth
the problem of where to seek judicial review He filed in our
Court and, under our decision in Ewing I, he was right to do so
because we had held that section 6015(e) gave us jurisdiction to
grant (f) relief in nondeficiency stand-al one cases |ike his.

EwWwng I inturn built on two other cases. The first was

Butler, where we had to deci de whether we had jurisdiction to
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review the Conm ssioner's decision to deny 6015(f) relief when a
taxpayer filed a petition to redeterm ne a deficiency asserted
agai nst her. W concluded that we did, because we had for a very
long tine treated clains for innocent spouse relief under old
section 6013(e), Act of Jan. 12, 1971, Pub. L. 91-679, 84 Stat.
2063, 2063-2064, repealed by Internal Revenue Service
Restructuring and Reform Act of 1998, Pub. L. 105-206, sec.
3201(e) (1), 112 Stat. 685, 740 (1998), as "affirmative defenses”
to the Comm ssioner's deficiency determnation. Butler, 114 T.C
at 287-288. This followed logically fromour general rule that a
petition to redeterm ne a deficiency gives us jurisdiction over
the entire deficiency and not just the particular itenms listed in
the notice of deficiency.

So unl ess there had been sone change in the | aw, a taxpayer
chal l enging a notice of deficiency could, after enactnent of
section 6015, continue to argue that he was an innocent spouse.
What made Butler notable is that the Conm ssioner argued that

section 6015(e)* was precisely such a change in the | aw -t hat

4 Sec. 6015(e) (as before the 2000 amendnent):
SEC. 6015(e). Petition for Review by Tax Court. --

(1) 1In general.--In the case of an
i ndi vi dual who el ects to have subsection (b)
or (c) apply--
(A) In general.--The individual

may petition the Tax Court (and the Tax
Court shall have jurisdiction) to
(continued. . .)
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this new section whose words seened on their face to expand our
jurisdiction had an esoteric neaning that shrank it instead. W
di sagreed, |ooking instead at the class of those covered by the

| anguage of the section--individuals who el ect to have subsection
(b) or (c) apply--and finding nothing in either section 6015(e)'s
| anguage or its legislative history "that precludes our review of
the Comm ssioner's denial of equitable relief pursuant to section
6015(f) where the taxpayer has nade the requisite election for
relief pursuant to section 6015(b) or (c)." Butler, 114 T.C at
290.

Just a short tinme later, we decided Fernandez v.

Comm ssioner, 114 T.C 324 (2000). Fernandez, unlike Butler, was

a "stand-al one" case; i.e., one in which the claimfor innocent
spouse relief was not raised as a defense to a deficiency but by
itself.® In Fernandez, we held that section 6015(e) al so gave us
jurisdiction over a stand-alone petition to review the
Comm ssioner's denial of relief under section 6015(f):
W first look to the prefatory |anguage
contained in section 6015(e)(1) which states:
"in the case of an individual who elects to

have subsection (b) or (c) apply."” W
conclude that this | anguage does not contain

4(C...continued)
determ ne the appropriate relief
avai l abl e to the individual under this
section if such petitionis filed * * *

5> The Conmi ssioner actually had asserted a deficiency
agai nst Fernandez, though our opinion in the case wasn't clear on
the point. See Ewing I, 118 T.C. at 500.
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words of limtation that confine our
jurisdiction to review of an el ecti on under
subsections (b) and/or (c), as respondent
contends. Rather, we understand this

| anguage to enconpass the procedural

requi renent applicable to all joint filers
seeki ng i nnocent spouse relief and,

therefore, states the prerequisite to seeking
our review of such relief.

Id. at 330.°

We reasoned that section 6015(e)'s jurisdictional grant to
determ ne "the appropriate relief available to the individual
under this section"” neant that we could grant relief to a
deserving individual under any part of "this section"--nmeaning

relief under subsection (b), (c), or (f)--because the word

"section" includes all subsections. |[d. at 331.

The problemwe faced in Eming | is that Congress anended
section 6015(e) in 2000. It now reads (enphases show ng new
| anguage) :

SEC. 6015(e). Petition for Review by Tax Court.

(1) 1In general.--In the case of an
i ndi vi dual agai nst whom a deficiency has been
asserted and who el ects to have subsection
(b) or (c) apply--

(A) In general.--In addition to
any ot her renedy provided by |law, the
i ndi vi dual may petition the Tax Court
(and the Tax Court shall have

® The reference to “the procedural requirenent applicable to
all joint filers seeking innocent spouse relief” alludes to
section 6015(f)(2), which establishes failure to win relief under
subsections (b) and (c) as a condition for relief under
subsection (f).
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jurisdiction) to determ ne the
appropriate relief available to the

i ndi vi dual under this section if such
petition is filed--

And here our problem began, because it m ght seemthat the
inclusion of the first new phrase was the inclusion of a new
condi tion--that an individual seeking innocent spouse relief nust
show t hat the Conm ssioner is asserting a deficiency against him
We raised the problem sua sponte in Ewing I, but both the
Comm ssi oner and Ewi ng took the position that the anendnent did
not deprive us of jurisdiction. Ewng I, 118 T.C at 506.

Gven the difficulty of the issue, we analyzed the question
at length, reasoning that

Equi tabl e relief under section 6015(f) is,
and al ways has been, available in
nondefi ci ency situations. Under these

ci rcunst ances, the anendnent to section
6015(e) (1) referring to situations where “a
deficiency has been asserted" and the
retention of the |anguage in that sane
section giving us jurisdiction over "the
appropriate relief available to the

i ndi vi dual under this section" creates an
anbiguity.

Id. at 504.
Havi ng found an anbiguity, we then consulted the |legislative
hi story and found not hi ng

i ndicating that the anmendnent of section
6015(e) * * * was intended to elimnate our
jurisdiction regarding clains for equitable
relief under section 6015(f) over which we
previously had jurisdiction. The stated
purpose for inserting the | anguage "agai nst
whom a deficiency has been asserted"” into
section 6015(e) was to clarify the proper
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time for a taxpayer to submt a request to
t he Comm ssioner for relief under section
6015 regardi ng underreported taxes.
Id. at 505.

On appeal, the Comm ssioner changed his m nd about the
proper construction of the new | anguage. The Ninth Crcuit
agreed with him(and the dissent in Ewing I) that the first step
in our reasoning--finding that the anmendnent to section 6015(e)
was anbi guous--violated "the basic principle of statutory
construction that ‘a statute ought, upon the whole, to be so
construed that, if it can be prevented, no cl ause, sentence, or
word shall be superfluous, void, or insignificant.'" Ew ng, 439
F.3d at 1014. 1t concluded that “the Tax Court | acked
jurisdiction because no deficiency had been asserted.” 1d. at
1013. In Bartman, the Eighth Crcuit adopted the Ninth Crcuit’s
hol di ng, though in doing so, it may have been somewhat i nprecise
inits use of the terns “assertion,” “determ nation”, and
“assessnent” of a deficiency. |1d. at 787 (Tax Court has
jurisdiction over section 6015 petitions “only where a deficiency
has been asserted”); id. (Tax Court has no jurisdiction over
section 6015 petitions “where no deficiency has been determ ned
by the IRS"); id. at 788 (no Tax Court jurisdiction “because no

defici ency had been assessed agai nst Bartman”).’

" W& construe Bartnman’s holding to be the sentence “W agree
with the Ninth Crcuit that the tax court |acks jurisdiction
(continued. . .)
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The opinions fromthe Eighth and Ninth Crcuits create one
of the unique problens that our Court sonetinmes has to face--we
have al ways believed that Congress neant us to decide |ike cases
ali ke, no matter where in the nation they arose, so that our
precedents could be relied on by all taxpayers. Appeals from our
deci sions, though, go to twelve different circuit courts and so

we have often had to react to appellate reversal by only one of

(...continued)
under 8 6015(e) unless a deficiency was asserted agai nst the
i ndi vi dual petitioning for review,” Bartman, 446 F.3d at 787.
Future cases may well show that Congress neant to give us
jurisdiction when a deficiency was “asserted” because it wanted
to all ow taxpayers to petition for relief well before the IRS
sends out a notice of deficiency or makes an assessnent--per haps
as soon as issuance of a revenue agent’s report, or some other
time during an exam nation, when the IRS first “states that
additional taxes may be owed.” H. Conf. Rept. 106-1033, 1023
(2000), 2000-3 C.B. 304, 353 (quoted in Ewing I, 118 T.C. at
504) .

The terns “determ nation” and “assessnent” are not
customarily regarded as synonyns in tax law. A “determ nation”
is the IRS s final decision, see, e.g., secs. 6212(a),
6230(a)(3)(B). And an “assessnent” is the specific procedure by
which the IRS officially records a liability, see sec. 6203,
triggering its power to collect taxes admnistratively. (The
Code generally bars the IRS from assessing taxes that are being
contested in our Court. See sec. 6213(a).)

We note too that, although notices of deficiency establish
jurisdiction in nost of our cases, see Bartman, 446 F.3d at 787,
Congress has given us jurisdiction over cases in which there need
be no deficiency--for exanple, review of the Comm ssioner’s
determ nations after IRS collection due process hearings. Sec.
6330(d)(1). However, because there was no deficiency lurking in
this case at all, we need not decide whether an “assertion of
deficiency” is synonynous with a “notice of deficiency,” nuch
| ess an “assessnent”, in defining the limts of our jurisdiction
under section 6015(e). See generally sec. 1.6015-5(b)(5), Incone
Tax Regs.



- 16 -
them We concluded early on that, when that happens, we should

keep deciding cases as we think right. Lawence v. Conm Ssioner,

27 T.C. 713, 717 (1957), revd. 258 F.2d 562 (9th Cr. 1958). And
al though we al so recogni ze an exception to that rule--we won’t
foll ow our precedent in a case appealable to a circuit where we

woul d surely be reversed, see Lardas v. Conm ssioner, 99 T.C

490, 495 (1992), explaining Glsen v. Conm ssioner, 54 T.C. 742

(1970), affd. 445 F.2d 985 (10th Cr. 1971)--we do not al ways
wait for the Supreme Court to restore consistency in construing
t he Tax Code when one or nore circuit courts disagree with us.
As we said nearly fifty years ago, we have “no desire to ignore
or lightly regard any decisions of those courts,” and have “not
infrequently * * * been persuaded by the reasoning of opinions of
those courts to change [our] views on various questions being
litigated.” Lawence, 27 T.C at 717.

The opinions in Ewng I and Bartnman change the judici al

| andscape, see Robi nson v. Comm ssioner, 119 T.C 44, 51 (2002),

and so we now reconsider our earlier reading of section 6015(e).

In Ewing |, we thought that reading the key phrase in the
amendnent--“In the case of an individual against whom a

deficiency has been asserted’--as |imting our jurisdiction nmade
little sense if the remaining | anguage, as we had construed it in
But | er and Fernandez, continued to allow us to grant subsection

(f) relief. This did not read the anendnent entirely out of the
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statute, but led us to viewit (especially in light of its
| egislative history) nerely as a new timng requirenent ained at
[imting specul ative clains for innocent spouse relief.

Lame v. United States Trustee, 540 U. S. 526, 534 (2004)

(cautioni ng agai nst conpari sons between anmended statutes and
their predecessors to find anbiguity).

After the opinions in Emng | and Bartnman, however, this
readi ng becones problematic, particularly when we consi der that
“deficiency” itself has a defined neaning--the anmount by which
the tax inposed by the Internal Revenue Code exceeds the anount
reported on a return, including an anended return. W now hol d,
consistently wth those opinions, that the phrase establishes a
condition precedent: A petitioner in this Court who seeks
judicial review of a denial of relief nust show that the
Comm ssi oner asserts that he owes nore in tax than reported on
his return. By anmending section 6015 the way it did, Congress
narrowed the class of individuals able to invoke our jurisdiction
under section 6015(e)(1)(A) to those “against whom a defici ency
has been asserted.” W cannot fairly read Congress’s phrasing of
this qualification as other than a clear, though perhaps
i nadvertent, deprivation of our jurisdiction over nondeficiency
stand-al one petitions. Placing that circunscription where it
did, the “assertion of a deficiency” has becone the “ticket to
Tax Court” that notices of deficiency are in redeterm nation

cases.
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W simlarly continue to adhere to our reading in Ewing | of
the amendnent’ s |l egislative history as focused on the proper tine
for a taxpayer to request innocent spouse relief fromthe IRS.
See Ewing I, 118 T.C. at 504. But, though “the anendnment was
certainly all about timng [it] was also all about deficiencies.
So it sinply reinforces the idea that the elections in
subsections (b) and (c) are also all about deficiencies.”® The
amendnent’ s history shows no indication that Congress was
t hi nki ng about nondeficiency relief under subsection (f) at all.
And, whatever the nerits of using legislative history to overcone
the plain | anguage of a statute, the nerits of using the absence
of legislative history to overcone the plain | anguage of the
statute nust necessarily be weaker.® Reasoning that a parti al

repeal of our jurisdiction would have to be in the legislative

8 Canp, “Between a Rock and a Hard Pl ace,” 108 Tax Notes
359, 368 (2005).

°® The taxpayer in Bartman noted in oral argunent that there
is a presunption against inplied repeals of federal jurisdiction,
citing, for exanple, United States v. Lahey dinic Hosp., Inc.,
399 F.3d 1, 9 (1st Cr. 2005). See
http://ww. ca8. uscourts. gov/oral args/oaFrane. html (case no. 04-
2771). But that presunption is an application of the nore
general presunption disfavoring inplied repeal of one statute by
anot her--a presunption irrelevant here because it would anmount to
using old section 6015(e) to rewite the anendnent, and one
shoul d not use a “statute that no longer is on the books to
defeat the plain |anguage of an effective statute.” Am Bank &
Trust Co. v. Dallas County, 463 U.S. 855, 872-873 (1983); see
al so 1A Sutherland Statutes and Statutory Construction, sec.
23:12 (6th ed.)(irreconcilable prior provision nust yield to
amendnent) .
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history to be effective is, we think, a m sreckoning after Ew ng
I and Bart man.

We therefore overrule our holding in Emng I in |ight of
t hi s subsequent precedent and now construe section 6015(e) as not
giving us jurisdiction over nondeficiency stand-al one
petitions.® But if we now think the disputed phrase is not
anbi guous, its effect still seenms to us anomal ous. The
| egi slative history that we reviewed in Ewng I strongly hints
that limting our jurisdiction was not the purpose Congress had
in mnd in passing the amendnent. Still, "Congress enacts
statutes, not purposes, and courts may not depart fromthe
statutory text because they believe sone other arrangenent woul d

better serve the legislative goals.” [In re Cavanaugh, 306 F.3d

726, 731-732 (9th Cir. 2002). Watever "the gap in the section
6015 procedures that this case highlights is not one that can be

closed by judicial fiat." Drake v. Comm ssioner, 123 T.C 320,

326 (2004).

Qur reading today may al so create sone confusion--innocent
spouse relief under all subsections of 6015 will remain avail able
inthis Court as an affirmati ve defense in deficiency

redeterm nati on cases because of section 6213(a), as a renedy on

10 W& stress that we are not revisiting our conclusion in
Butler that relief under section 6015(f) is not coommtted to the
Commi ssioner's unrevi ewabl e discretion, Butler, 114 T.C at 290.
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review of collection due process determ nati ons because of
section 6330(d)(1)(A), and as relief in stand-alone petitions
when the Comm ssioner has asserted a deficiency against a
petitioner. But until and unless Congress identifies this as a
problemand fixes it legislatively by expandi ng our jurisdiction
to review all denials of innocent spouse relief, it is quite
possi ble that the district courts will be the proper forumfor
review of the Conm ssioner's denials of relief in nondeficiency
st and- al one cases.!! Because, however, the 2000 anendnment to
section 6015(e) elimnated our jurisdiction in such cases,

An order will be entered

di sm ssing the case for | ack of

jurisdiction.

Revi ewed by the Court.

- HALPERN, THORNTON, and KROUPA, JJ., agree with this nmajority
opi ni on.

11 See generally 5 U.S.C. sec. 703 (2000) (review in absence
of special statutory proceeding); Oaner-Qperators Indep. Drivers
Association v. Skinner, 931 F.2d 582, 585 (9th G r. 1991)
(default rule is reviewin federal district court under genera
federal question jurisdiction).
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LARO J., concurring: The Court today appropriately

overrules the opinion of the Court in Em ng v. Conm SsSi oner,

118 T.C. 494 (2002), revd. Conmm ssioner v. Ewi ng, 439 F.3d 1009

(9th Cr. 2006). Wth that result, | concur.? As | stated in ny

dissent in Ewing v. Conm ssioner, supra at 510, the Court’s

opinion there, while reaching a practical result, disregarded the
obvi ous plain reading of section 6015(e)(1).2 In accordance with
such a plain reading, Congress has allowed the Court to review an
i ndi vidual’s petition seeking equitable relief under section

6015(f) (equitable relief) only when: (1) The Conm ssioner has

11 disagree with the lead opinion in this case in that it
sets forth dicta regarding jurisdiction in situations not before
the Court in this case.

2 Sec. 6015(e)(1) enpowers the Court to review a taxpayer’s
st and- al one petition challenging the Comm ssioner’s determ nation
as to the taxpayer’'s admnistrative claimfor relief fromjoint
lTability under sec. 6015. See generally Fernandez v.

Comm ssioner, 114 T.C 324, 329 (2000) (coining the phrase
“stand-al one petition” to refer to a petition filed to invoke our
jurisdiction under sec. 6015(e)(1)). Sec. 6015(e)(1l) provides in
rel evant part:

SEC. 6015(e).

(1) I'n general.--1n the case of an i ndividual
agai nst whom a deficiency has been asserted and who
el ects to have subsection (b) or (c) apply-

(A) I'n general.--1n addition to any
ot her renedy provided by |aw, the individual
may petition the Tax Court (and the Tax Court
shal | have jurisdiction) to determ ne the
appropriate relief available to the
i ndi vi dual under this section if such
petitionis filed * * * [tinely.]
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asserted a deficiency against the individual, (2) the individual
has affirmatively elected to have section 6015(b) or (c) apply,
and (3) the taxpayer has tinely petitioned the Court to determ ne
the appropriate relief under section 6015.% To the extent that
Congress has not provided the Court with jurisdiction to decide a

matter, the Court may not decide it. See Urbano v. Conmm ssioner,

122 T.C. 384, 389 (2004); Fernandez v. Conm ssioner, 114 T.C.

324, 328 (2000).

| agree with the overruling of Emi ng v. Conmm Ssioner,

118 T.C. 494 (2002), because that case was wongly deci ded.
Section 6015(e)(1) is construed clearly and unanbi guously on its
face to provide that the Court is authorized by that section to
decide a claimfor equitable relief only where: (1) The
Comm ssi oner has asserted a deficiency against the taxpayer,

(2) the taxpayer has affirmatively elected to have section
6015(b) or (c) apply, and (3) the taxpayer has tinely petitioned
the Court to determne the appropriate relief under section 6015.

Accord Bartman v. Conm ssioner, 446 F.3d 785, 787 (8th Gr. 2006)

(“The I anguage of 8 6015(e)(1) is clear and unanbi guous”), affg.

3 As discussed in Ewing v. Conm ssioner, 118 T.C. 494, 515
n.1, 519 (Laro, J., dissenting) (2002), revd. 439 F.3d 1009 (9th
Cir. 2006), Congress used the term“equitable relief” to refer to
the relief provided in sec. 6015(f). See also id. (discussing
the other two types of relief provided in sec. 6015(b) and (c)).
As al so discussed, the equitable relief provided in sec. 6015(f)
was not avail abl e under forner sec. 6013(e), but first arose
during consideration in the conference underlying the enactnment
of sec. 6015. See id. at 515 n.1, 519, 522-526.
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in part and vacating in part T.C. Menop. 2004-93; see Conm SSioner

v. Ewing, 439 F.3d at 1009, 1013 (9th Cr. 2006). Gven such a
plain reading, it is inproper for the Court to resort to the

| egi sl ative history of section 6015(e)(1) to change that reading.
I n accordance with deeply ingrained principles of statutory
construction, the Court nust apply section 6015(e) (1) according

toits terns,* see Comm ssioner v. Soliman, 506 U.S. 168, 174

(1993); Grcia v. United States, 469 U S. 70, 76 n.3 (1984);

Venture Funding, Ltd. v. Conmm ssioner, 110 T.C. 236, 241-242

(1998), affd. wi thout published opinion 198 F.3d 248 (6th Cr
1999), and nust not resort to the legislative history of the
statute to find anbiguities inits terns so as to apply those

terms inconsistently with their plain nmeaning, see Conmm Ssioner

v. Ewing, 439 F.3d at 1013. See BEwing v. Commi ssioner, 118 T.C.

at 511-514 (Laro, J., dissenting) (discussing the plain neaning
of the terns in section 6015(e) (1) vis-a-vis the reading given
those ternms by the Court’s opinion in that case). Accordingly,
unl ess the Court finds that all three of the referenced

requi renents have been net, section 6015(e)(1) does not allowthe

4 Al'though the legislative history to a statute nay
sonetinmes override the statute’s plain neaning interpretation and
lead to a different result where the statute’s history contains
unequi vocal evidence of a clear legislative intent, see Consuner
Prod. Safety Conmm. v. GIE Sylvania, Inc., 447 U. S. 102, 108
(1980); see also Allen v. Conm ssioner, 118 T.C. 1, 17 (2002),
the legislative history underlying sec. 6015(e)(1) supports the
conclusions set forth in this concurring opinion. See Ew ng v.
Comm ssioner, 118 T.C at 522-526 (Laro, J., dissenting).
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Court to review requests for equitable relief such as those
presented by petitioner and the taxpayer in Ewing v.

Commi ssi oner, supra. Wile Congress allowed an individual to

qualify for equitable relief in the appropriate case, Congress
did not provide in section 6015(e)(1) that the Court could review
whet her a case was appropriate in the absence of an assertion of
a deficiency against the individual, the individual’s request for
relief under section 6015(b) or (c), and the individual’s tinely
petition to this Court. Wether it is nore practical for this
Court to decide the appropriateness of such a claimis not for us
to opine. W nust presune froma plain reading of the text of
section 6015(e) (1) that Congress intended that we not have
jurisdiction over such a petition and nust give effect to the

w Il of Congress as expressed through those terns. See Conn.

Natl. Bank v. Germmin, 503 U S. 249, 253-254 (1992); Giffin v.

QCceanic Contractors, Inc., 458 U. S. 564, 570 (1982); Consuner

Prod. Safety Conmm. v. GIE Sylvania, Inc., 447 U.S. 102, 108

(1980) .

FOLEY, HAINES, GOEKE, and WHERRY, JJ., agree with this
concurring opinion.
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CHIECH, J., dissenting: Wth all due respect, | am not
persuaded by the United States Court of Appeals for the Ninth
Circuit (Ninth Grcuit)! or the United States Court of Appeals
for the Eighth Circuit (Eighth Crcuit)? that the Court erred in
holding in Ewing | that the Court had jurisdiction over the
taxpayer’s claimin that case for relief under section 6015(f).
Nor does the Court Opinion® convince ne that the Court should
overrule that holding in Ewing |

Neither the Ninth Crcuit nor the Eighth Crcuit expresses
di sagreenent wth, and the Court Opinion reaffirms, see Court op.
pp. 9, 12, 13, 17, 19, the Court’s conclusion in Ewing | that,

prior to the anendnent in question of section 6015(e)(1),* the

1See Commi ssioner v. Ewing, 439 F.3d 1009 (9th G r. 2006)
(Emng I1), revg. 118 T.C. 494 (2002) (Ewing I). In light of the
Ninth Crcuit’s holding in Emng Il, the NNnth Grcuit vacated
Ewi ng v. Commi ssioner, 122 T.C. 32 (2004), which addressed issues
unrelated to the jurisdictional issue that the Court considered

in Ewing |

2See Bartman v. Conm ssioner, 446 F.3d 785 (8th Cir. 2006)
(Bartman), affg. in part and vacating in part T.C. Meno. 2004-93;
see also §odin v. Conm ssioner, Fed. Appx.__, 97 AFTR 2d
2006- 2622 (8th G r. 2006) (S odin), vacating and remandi ng per
curiam T.C. Meno. 2004-205.

31 refer to the “Court OQpinion”, and not to the “mpjority
opi ni on”, because a majority of the Court’s Judges did not join
the Opinion of the Court.

“The phrase “agai nst whom a deficiency has been asserted”
was added to sec. 6015(e)(1l), effective on Dec. 21, 2000, by the
Consol i dat ed Appropriations Act, 2001 (2001 Consol i dated
Appropriations Act), Pub. L. 106-554, app. G sec. 313, 114 Stat.
2763A-641 (2000). Essentially the sane phrase was added to sec.
6015(c)(3)(B), effective on the sane date, by the 2001
Consol i dated Appropriations Act. [d. After that anmendnent, sec.

(continued. . .)
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Court’s jurisdiction to review clains for relief under section
6015 was not limted to clains for relief fromtaxes that may or
may not have been underreported in returns, which taxpayers
raised in either “deficiency” cases comrenced in the Court
pursuant to section 6213(a) or so-called stand-al one section 6015
“deficiency” cases, including so-called stand-al one section
6015(f) “deficiency” cases. That is to say, prior to the
anendnent of section 6015(e) (1) by the 2001 Consoli dated
Appropriations Act (anendnment of section 6015(e)(1)), the Court’s
jurisdiction to reviewclains for relief under section 6015
included clainms for relief under section 6015(f) fromall or a
portion of any unpaid taxes (i.e., taxes not paid when returns
were filed) in so-called stand-al one section 6015(f)

“nondeficiency” cases.® See Ewing v. Conmi ssioner, 118 T.C 494,

500-502 (2002), revd. 439 F.3d 1009 (9th Gr. 2006); see also

4(C...continued)
6015(c) (3) (B) provides:

(B) Tine for election.--An election under this
subsection for any taxable year may be made at any tine
after a deficiency for such year is asserted but not
|ater than 2 years after the date on which the
Secretary has begun collection activities wth respect
to the individual making the election. [Enphasis
added. ]

°Rel i ef is available under sec. 6015(f) if, “taking into
account all the facts and circunstances, it is inequitable to
hold the individual liable for any unpaid tax or any deficiency
(or any portion of either)”, and relief is not otherw se
avai l able to the taxpayer under sec. 6015(b) or (c).
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Fer nandez v. Conm ssioner, 114 T.C 324 (2000); Butler v.

Comm ssi oner, 114 T.C. 276 (2000).

The question that the Court addressed sua sponte in Ewm ng |
was whet her the anmendnment of section 6015(e)(1) deprived the
Court of its jurisdiction to review a claimfor relief under
section 6015(f) fromall or a portion of any unpaid tax in a
st and- al one section 6015(f) “nondeficiency” case. Ew ng v.

Conmm ssi oner, supra at 503. In resolving that question, the

Court anal yzed section 6015(e)(1) both before and after its
amendnent by the 2001 Consol i dated Appropriations Act.® [d. at
502-507. In analyzing that section after its anmendnent, the

Court st ated:

8ln anal yzi ng sec. 6015(e)(1) as anended by the 2001
Consol i dat ed Appropriations Act, the Court relied on the
follow ng rules of statutory construction:

In interpreting section 6015(e), our purpose is to
give effect to Congress’s intent. * * * W begin with
the statutory | anguage, and we interpret that |anguage
with reference to the legislative history primarily to
| earn the purpose of the statute and to resolve any
anbiguity in the words contained in the | anguage. * * *
Usual Iy, the plain nmeaning of the statutory |anguage is
conclusive. * * * |f the statute i s anbi guous or
silent, we may |l ook to the statute’s |legislative
hi story to determ ne Congressional intent. * * *
Finally, because the changes to the relief fromjoint
and several liability rules “were designed to correct
percei ved deficiencies and inequities in the prior
version” of the rules, this curative |legislation should
be construed liberally to effectuate its renedi al
pur pose. * * *

Ewi ng v. Commi ssioner, 118 T.C. at 503.
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Qur interpretation of section 6015(e) concerns the
new | anguage “agai nst whom a defici ency has been
asserted”. However, section 6015(e)(1)(A) still
contains the provision giving this Court jurisdiction
“to determne the appropriate relief available to the
i ndi vidual under this section” (enphasis added), which,
as previously explained, we have held gives us
jurisdiction over the propriety of equitable relief
under section 6015(f). Equitable relief under section
6015(f) is, and al ways has been, available in
nondefi ci ency situations. Under these circunstances,

t he anmendnent to section 6015(e)(1) referring to
situations where “a deficiency has been asserted” and
the retention of the |language in that same section
giving us jurisdiction over “the appropriate relief
avai l able to the individual under this section” creates
an anbiguity. Therefore, it is appropriate to consult
the legislative history of the anendnment nade by the
Consol i dat ed Appropriations Act, 2001.

Id. at 503-504.

After having consulted the conference report acconpanying
t he anendnment of section 6015(e)(1), H Conf. Rept. 106-1033, at
1023 (2000), 2000-3 C.B. 304, 353, the Court concl uded:

The conference report indicates that the | anguage
“agai nst whom a deficiency has been asserted” was
inserted into section 6015(e) to clarify the proper
time for making a request to the Conm ssioner for
relief fromjoint and several liability for tax that
may have been underreported on the return. Congress
wanted to prevent taxpayers fromsubmtting premature
requests to the Conm ssioner for relief from potenti al
deficiencies before the Comm ssioner had asserted that
additional taxes were owed. Congress also wanted to
make it clear that a taxpayer does not have to wait
until after an assessnent has been nmade before
submtting a request to the Comm ssioner for relief
under section 6015. Overall, the legislative history
i ndi cates that Congress was concerned with the proper
timng of a request for relief for underreported tax
and i ntended that taxpayers not be allowed to submt a
request to the Conmm ssioner regarding underreported tax
until after the issue was raised by the IRS.
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There is nothing in the |legislative history

i ndi cating that the amendnent of section 6015(e) by the

Consol i dat ed Appropriations Act, 2001, was intended to

elimnate our jurisdiction regarding clains for

equitable relief under section 6015(f) over which we

previously had jurisdiction. The stated purpose for

inserting the | anguage “agai nst whom a defici ency has

been asserted” into section 6015(e) was to clarify the

proper time for a taxpayer to submt a request to the

Comm ssioner for relief under section 6015 regarding

underreported taxes. * * * [Fn. refs. omtted.]
Id. at 505.

Based upon the Court’s review of the | anguage of section
6015(e) (1) both before and after its anmendnent by the 2001
Consol i dat ed Appropriations Act, the |egislative history of that
act, and relevant caselaw, the Court held in Emng I that the
amendnent of section 6015(e)(1) did not deprive it of its
jurisdiction to review the denial of equitable relief under
section 6015(f) with respect to unpaid tax in a stand-al one
section 6015(f) “nondeficiency” case. 1d. at 505-506. The Ninth
Crcuit reversed that holding in Ewing Il. Shortly thereafter,
in Bartman, the Eighth GCrcuit expressed its agreenent with the
Ninth Crcuit.’

An appeal in this case normally would lie in the United
States Court of Appeals for the Tenth Crcuit. Consequently, the
Court is not required to follow the opinions of the Ninth Grcuit

in Emng Il and the Eighth Crcuit in Bartman (and in Sjodin).

The Eighth Crcuit followed Bartman in Sjodin v.
Commi ssioner, _ Fed. Appx. __, 97 AFTR 2d 2006-2622 (8th Cr
2006) .
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&ol sen v. Conmmi ssioner, 54 T.C 742, 756-757 (1970), affd. 445

F.2d 985 (10th Cr. 1971). Nonethel ess, because the Court
Opi ni on concl udes that those opinions “change the judicial
| andscape”, Court op. p. 16, it proceeds to reconsider Ew ng |
and decides to overrule it.?

| turn first to the Court Opinion to explain why | am not
persuaded by that OQpinion that the Court should overrule Ew ng |
In deciding to overrule the Court’s holding in Ewng |, the Court
Opi ni on concl udes that that hol ding

becones problematic, particularly when we consi der that
“deficiency” itself has a defined neaning--the anount
by which the tax inposed by the Internal Revenue Code
exceeds the anmount reported on a return, including an
amended return. W now hold, consistently with those
opinions [Emng Il and Bartman], that the phrase

[ “agai nst whom a deficiency has been asserted’]
establishes a condition precedent: A petitioner in
this Court who seeks judicial review of a denial of
relief nust show that the Conm ssioner asserts that he
owes nore in tax than reported on his return. By
anendi ng section 6015 the way it did, Congress narrowed
the class of individuals able to invoke our
jurisdiction under section 6015(e)(1)(A) to those

“agai nst whom a deficiency has been asserted.” W
cannot fairly read Congress’s phrasing of this

8 n overruling Ewing | and holding that the Court does not
have jurisdiction over the instant case, the Court Opinion
acknow edges that “Billings’s position is not a weak one.” Court
op. p. 7. Nonetheless, having held that the Court does not have
jurisdiction over the instant case, the Court Opinion directs
that an order be entered dismssing this case for |ack of
jurisdiction. Court op. p. 20. 1In doing so, perhaps the Court
Opinion finds solace in its suggestion, which | consider to be an
i nappropriate and questionabl e suggestion, that “it is quite
possi ble that the district courts will be the proper forumfor
review of the Conm ssioner’s denials of relief in nondeficiency
stand-al one cases.” Court op. p. 20.
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qualification as other than a clear, though perhaps

i nadvertent, deprivation of our jurisdiction over

nondefi ci ency stand-al one petitions. Placing that

circunscription where it did, the “assertion of a

deficiency” has becone the “ticket to Tax Court” that

notices of deficiency are in redeterm nati on cases.
Court op. p. 17.

In asserting “that ‘deficiency’ itself has a defined
meani ng- -t he anount by which the tax inposed by the |Internal
Revenue Code exceeds the anobunt reported on a return, including
an anended return”, Court op. p. 17, the Court Opinion apparently
relies on section 301.6211-1(a), Proced. & Adm n. Regs., see
Court op. p. 9. In maintaining that the term “deficiency” has
the neaning set forth in that regulation for all purposes of the
Code, including section 6015, the Court Opinion fails to
acknow edge, |et alone discuss, a long line of cases hol ding that

the term“return” in the Code generally nmeans the original

return.® See, e.g., Badaracco v. Commi ssioner, 464 U. S. 386

(1984).1 The Court Opinion is wong in maintaining that the

°Per haps the Court Opinion believes that the parties
inplicitly agree that the nmeaning attributed by the Court Opinion
to the term*“deficiency” in sec. 6015 is correct because they
“stipulated that * * * [petitioner] did not qualify for relief
under either section 6015(b) or (c) because no deficiency was
ever asserted against himand his wife.” Court op. p. 8.
Suffice it to say that the Court is not bound by any stipul ation
of the parties as to the law. Godlewski v. Conmm ssioner, 90 T.C
200, 203 n.5 (1988); Sivils v. Conmm ssioner, 8 T.C 79, 82
(1986) .

' n Badaracco v. Conmi ssioner, 464 U.S. 386, 393-394
(1984), the Suprene Court of the United States stated:
(continued. . .)
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ng of the term*“deficiency” set forth in section 301.6211-

Proced. & Adm n. Regs., applies for all purposes of the

10¢, .. conti nued)

| ndeed, as this Court recently has noted, Hillsboro
Nati onal Bank v. Conmm ssioner, 460 U. S. 370, 378-380,
n. 10 (1983), the Internal Revenue Code does not
explicitly provide either for a taxpayer’'s filing, or
for the Comm ssioner’s acceptance, of an anmended
return; instead, an anended return is a creature of
adm nistrative origin and grace. Thus, when Congress
provi ded for assessnent at any tinme in the case of a
fal se or fraudulent “return,” it plainly included by
this | anguage a fal se or fraudulent original return.
In this connection, we note that until the decision of
the Tenth Circuit in Dowell v. Conmm ssioner, 614 F. 2d
1263 (1980), cert. pending, No. 82-1873, courts
consistently had held that the operation of § 6501 and
its predecessors turned on the nature of the taxpayer’s
original, and not his anended, return.?

8The significance of the original, and not the
anmended, return has been stressed in other, but
rel ated, contexts. It thus has been held consistently
that the filing of an anmended return in a nonfraudul ent
situation does not serve to extend the period within
whi ch the Conm ssioner nmay access a deficiency. See,
e.q., Zellerbach Paper Co. v. Helvering, 293 U S. 172
(1934); National Paper Products Co. v. Helvering, 293
U S. 183 (1934); National Refining Co. V.
Comm ssioner, 1 B. T. A 236 (1924). It also has been
held that the filing of an anended return does not
serve to reduce the period within which the
Comm ssi oner may assess taxes where the original return
om tted enough incone to trigger the operation of the
extended limtations period provided by § 6501(e) or
its predecessors. See, e.d., Houston v. Conm ssioner,
38 T. C. 486 (1962); &Goldring v. Comm ssioner, 20 T. C
79 (1953). And the period of Iimtations for filing a
refund cl ai munder the predecessor of 8§ 6511(a) begins
to run on the filing of the original, not the anended,
return. Kaltreider Construction, Inc. v. United
States, 303 F.2d 366, 368 (CA3), cert. denied, 371 U
S. 877 (1962).
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| agree with the Court Opinion that in the instant case
there woul d be no “deficiency” extant after petitioner and his
spouse filed their joint anended return if the neaning of that
termin section 301.6211-1(a), Proced. & Adm n. Regs., were
appl i cabl e for purposes of section 6015.' However, the Court
Opi ni on does not consider, |let alone answer, whether and why that
meani ng, and not the neaning established in cases such as

Badaracco v. Conm ssioner, supra, should apply for purposes of

section 6015, including section 6015(e)(1).' The term

“deficiency” that appears in section 6015(e)(1) in the phrase

"UThat there would be no “deficiency” extant after
petitioner and his spouse filed their joint anmended return if the
definition of that termin sec. 301.6211-1(a), Proced. & Adm n.
Regs., were applicable for purposes of sec. 6015 does not answer
t he question whether “a deficiency has been asserted” for
pur poses of sec. 6015(e)(1l). See discussion below. Nor does it
answer the question whether there is (1) a “deficiency”, or an
“understatenent of tax”, for purposes of sec. 6015(b) or (2) a
“deficiency” for purposes of sec. 6015(c). Sec. 6015(b)(1)(B)
requires that there be an “understatenent of tax” in the return
in order to obtain relief under sec. 6015(b). Sec. 6015(b)(1)(D)
refers to whether it is inequitable to hold the taxpayer |iable
“for the deficiency in tax for such taxable year attributable to
such understatenent”. Sec. 6015(b)(3) provides that the term
“understatenent” is defined by sec. 6662(d)(2)(A). Sec.
6662(d) (2) (A generally defines that termas the excess of “the
anount of the tax required to be shown on the return” over “the
anmount of the tax * * * shown on the return”. Nothing in sec.
6015(b) requires that “a deficiency has been asserted”.

12The Court Opinion's ipse dixit that, for all purposes of
the Code, the only neaning of the term“deficiency” is that set
forth in sec. 301.6211-1(a), Proced. & Adm n. Regs., not only
i gnores caselaw holding to the contrary, it also disregards that
nothing in sec. 6015 requires a “deficiency” (or “understatenent
of tax”) to continue to exist at any tinme after a taxpayer files
an original return.
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“agai nst whom a deficiency has been asserted” is not clear,
pl ai n, or unanbi guous. The Court’s consideration in Em ng | of
the legislative history of the anmendnment of section 6015(e) (1)
was proper.

Even assum ng arguendo that the term “deficiency” that
appears in section 6015(e)(1) in the phrase “agai nst whom a
deficiency has been asserted” were to have the neaning that the
Court Opinion says it has, the Court Opinion’s conclusions that
rest on that prem se are nonetheless logically flawed. It is a
non sequitur for the Court Opinion to conclude that, because
““deficiency’ itself has a defined neaning--the anount by which
the tax inposed by the Internal Revenue Code exceeds the anount
reported on a return, including an anended return”, Court op. p.
17, the phrase “agai nst whom a deficiency as been asserted”

(1) is “clear”, “plain”, and “not anbi guous”, Court op. pp. 17,
18, 19; (2) establishes a “condition precedent” to the Court’s
jurisdiction under section 6015, Court op. p. 17; and (3) results
in a “deprivation of our jurisdiction over nondeficiency stand-

al one petitions”, Court op. p. 17. The meaning that the Court
Opinion gives to the term“deficiency” that appears in section
6015(e) (1) in the phrase “agai nst whom a defici ency has been
asserted” does not give neaning to that entire phrase; it only
gives the neaning that the Court says it has to the term

“deficiency” used in that phrase. The phrase “agai nst whom a
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deficiency has been asserted” is not clear, plain, or
unanbi guous. Despite its assertions to the contrary, see Court
op. pp. 17, 18, 19, the Court Opinion acknow edges as nmuch, see
Court op. p. 14 note 7. The Court’s consideration in Ewng | of
the legislative history of the anmendnment of section 6015(e) (1)
was proper.

In pointing out the Eighth Grcuit’s interchangeable use in
Bart man of ternms such as “assertion of a deficiency”,
“determ nation of a deficiency”, “issue of a notice of
deficiency”, and “assessnent of a deficiency” (discussed bel ow),
the Court Opinion states:

Future cases may well show that Congress nmeant to give

us jurisdiction when a deficiency was “asserted”

because it wanted to allow taxpayers to petition for

relief well before the IRS sends out a notice of

deficiency or nmakes an assessnent--perhaps as soon as

i ssuance of a revenue agent’s report, or sone other
time during an exam nation, when the IRS first “states

that additional taxes may be owed.” H. Conf. Rept.
106- 1033, at 1023 (2000) (quoted in Ewing I, 118 T.C.
at 504).

The terns “determ nation” and “assessnent” are not
customarily regarded as synonyns in tax law. A
“determnation” is the IRS s final decision, see, e.g.,
secs. 6212(a), 6230(a)(3)(B)). And an “assessnent” is
the specific procedure by which the IRS officially
records a liability, see sec. 6203, triggering its
power to collect taxes admnistratively. (The Code
generally bars the IRS from assessing taxes that are
bei ng contested in our Court. See sec. 6213(a).)

We note too that, although notices of deficiency
establish jurisdiction in nost of our cases, see
Bart man, 446 F.3d at 787, Congress has given us
jurisdiction over cases in which there need be no
deficiency--for exanple, review of the Comm ssioner’s
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determ nations after IRS coll ection due process
hearings. Sec. 6330(d)(1). However, because there was
no deficiency lurking in this case at all,!*® we need
not deci de whether an “assertion of deficiency” is
synonynmous with a “notice of deficiency,” much | ess an
“assessnment”, in defining the limts of our
jurisdiction under section 6015(e). * * *
Court op. p. 15 note 7; see also Court op. p. 14.
Despite assertions to the contrary that appear in the Court
Opi ni on, see Court op. pp. 17, 18, 19, the excerpt quoted above
| eaves no doubt that the Court Opinion concludes that the phrase
“agai nst whom a deficiency has been asserted” may have any one of
several possible nmeanings. The Court Opinion thus acknow edges
that that phrase is anbiguous. The internal inconsistency in the
Court Opinion as to whether the phrase “agai nst whom a defi ci ency
has been asserted” is anbiguous is another material flaw in that
Opi nion. Having concluded that that phrase is anbiguous, the
Court Opinion should have considered the |legislative history of
t he anendnment of section 6015(e)(1), as the Court properly did in

Ewing I, in order to determne its nmeaning as used in section

6015(e) (1) .

] disagree that “there was no deficiency lurking in this
case at all”. There was a “deficiency” with respect to the
original return filed by petitioner and his spouse. Nothing in
the Court Opinion adequately explains why that “deficiency” with
respect to the original return is not the “deficiency” in the
phrase “agai nst whom a deficiency has been asserted” in sec.
6015(e)(1). Nor does anything in the Court Opinion adequately
explain why it apparently assunes that a “deficiency” nust
continue to exist at the time a claimfor relief under sec.
6015(b) is made. See di scussi on above and bel ow.
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Al t hough the Court Opinion concludes that the phrase
“agai nst whom a deficiency has been asserted” is anbi guous, see
Court op. p. 14 note 7, it also concludes, inconsistently, that
that phrase is “clear”, “plain”, and “not anbi guous”, Court op.
pp. 17, 18, 19. Having concluded, albeit inconsistently, that
t he phrase “agai nst whom a deficiency has been asserted” is not
anbi guous, the Court Opinion should have interpreted that phrase
according to its language. It did not. The Court Opinion holds
that the phrase “agai nst whom a deficiency has been asserted”
requires that “A petitioner in this Court who seeks judici al
review of a denial of relief nust show that the Comm ssioner
asserts that he owes nore in tax than reported on his return.”
Court op. p. 17 (enphasis added). The Court Opinion’s holding
uses the present tense “asserts”. |In contradistinction, section
6015(e) (1) uses “has been asserted”. By using the present tense,
which is not found in section 6015(e)(1) in the phrase “agai nst
whom a deficiency has been asserted”, the Court Opinion reads
into that phrase a requirenent that is not in that section
Havi ng read such a requirenent into section 6015(e)(1), the Court
Opi nion makes matters worse by failing to specify when the
taxpayer nmust satisfy that requirenment. Thus, the Court Opinion
is unclear as to whether it requires a taxpayer who files a
petition with the Court seeking section 6015 relief to show, at

the tine the taxpayer files the petition, thereafter during the
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pendency of the section 6015 Court proceedi ng, and/or at sone
other tinme, that “the Comm ssioner asserts that he [the taxpayer]
owes nore in tax than reported on his [the taxpayer’s] return.”

Court op. p. 17.

¥“f the Court Opinion intends by its use of the present
tense “asserts” to inpose a jurisdictional requirenent that, at
the time a petitionis filed and thereafter during the pendency
of the sec. 6015 Court proceeding, the Comm ssioner nust be
asserting that the taxpayer “owes nore in tax than reported on
his [the taxpayer’s] return”, such a holding would result in the
Court’s not having jurisdiction over a case in which “a
deficiency has been asserted” at sone point in tine in the
adm ni strative process and an ultimte determ nation has been
made while the case is pending in a sec. 6015 Court proceeding
that there is no “deficiency”. | believe that any such result
woul d be wong, even assum ng arguendo that the Court Opinion
were correct that the phrase “agai nst whom a deficiency has been
asserted” is a jurisdictional requirenent.

Not only does the Court Opinion’ s holding read out of sec.
6015(e) (1) the words “has been asserted” in the phrase *agai nst
whom a deficiency has been asserted”, it reads into that phrase
the requirenment that “the Conm ssioner” be asserting a
“deficiency”. Sec. 6015(e)(1l) is silent, and thus anbi guous,

regardi ng who nust have asserted the “deficiency”. |If the Court
Opi nion were correct that the phrase “agai nst whom a defi ci ency
had been asserted” is “clear”, “plain”, and “not anbi guous”,

Court op. pp. 17, 18, 19, it would be inappropriate to consult
the legislative history of the anendnment of sec. 6015(e) in order
to determ ne who nust have asserted the “deficiency”. However,
it would be proper to consult the dictionary definition of the
word “assert”. The definition of the word “assert” in Wbster’s
Third New International Dictionary Unabridged 131 (1993) is
“state or affirmpositively”. Thus, petitioner could have
“asserted” for purposes of sec. 6015(e)(1l) a “deficiency” when he
and his spouse filed their anmended return and/or the Conmm ssi oner
coul d have “asserted” a “deficiency” when the Comm ssi oner
assessed the increase in the tax shown in that anmended return,
whi ch was attributable to the “deficiency” with respect to the
original return. The point is that sec. 6015(e)(1) is not plain
or clear regardi ng who nust have asserted a “deficiency”. It is
t hus necessary to consult the |legislative history of the
amendnent of sec. 6015(e).
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The only thing about the phrase *“against whom a defici ency
has been asserted” that is beyond question is that it does not
require, as the Court Opinion does, nore than that “a deficiency
has been asserted” at sonme point in tine.®™ The Court Qpinion is
wong to read the words “has been asserted” out of the phrase
“agai nst whom a deficiency has been asserted” and to read the
word “asserts” into that phrase.

Al t hough the Court Opinion declines to consider the
| egi sl ative history of the amendnent of section 6015(e)(1) in
order to interpret the phrase “agai nst whom a deficiency has been
asserted”, it nonetheless offers the followng criticismof the
Court’s reliance on that legislative history in Ew ng |

The amendnent’ s history shows no indication that

Congress was thinking about nondeficiency relief under

subsection (f) at all. And, whatever the nerits of

using legislative history to overcone the plain

| anguage of a statute, the nmerits of using the absence

of legislative history to overcone the plain | anguage

of the statute nust necessarily be weaker. Reasoning

that a partial repeal of our jurisdiction would have to
be in the legislative history to be effective is, we

5The Court Opinion seens to recogni ze as nmuch when it
st at es:

Future cases may well show that Congress nmeant to give
us jurisdiction when a deficiency was “asserted”
because it wanted to allow taxpayers to petition for
relief well before the IRS sends out a notice of
deficiency or nakes an assessnent--perhaps as soon as
i ssuance of a revenue agent’s report, or sone other
time during an exam nation, when the IRS first “states
that additional taxes may be owed.” * * *

Court op. p. 15 note 7.
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think, a msreckoning after Em ng | and Bartman. [Fn.
ref. omtted.]

Court op. pp. 18-19.

The Court Opinion does not explain why “Reasoning that a
partial repeal of our jurisdiction would have to be in the
| egislative history to be effective is * * * a m sreckoning after

Ewng | and Bartman.” 1d. |In any event, | disagree with that

concl usion, even though | agree with the Court Opinion that the

| egislative history of the anendnent of section 6015(e)(1) does
not indicate that, in adding the phrase *“agai nst whom a
deficiency has been asserted”, Congress had in mnd a stand-al one
section 6015(f) “nondeficiency” case. That is precisely the
point that the Court was making in Ewing |I. [In anending section
6015(e) (1), Congress had in mnd only the proper timng of a
request for relief fromunderreported tax in a return, nanely, a

“deficiency” situation. Ewing v. Conm ssioner, 118 T.C at 505.

Congress did not have in mnd a stand-al one section 6015(f)
“nondefici ency” case when it anmended section 6015(e) (1) by adding
t he phrase “agai nst whom a deficiency has been asserted”. Since
Congress did not have in mnd such a case when it enacted the
anendnent of section 6015(e)(1), Congress could not have had in
m nd depriving, and Congress could not have intended to deprive,
the Court of the jurisdiction that the Court had over such a case
prior to that amendnent. 1d. at 504-505. |If Congress had

intended to deprive the Court of the jurisdiction that it had
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prior to the anmendnent of section 6015(e)(1) over a stand-al one
section 6015(f) “nondeficiency case”, it would have expressly and
clearly so stated in the legislative history of that anendnent.

It did not. The silence of Congress is strident.?®

| turn now to the Eighth Crcuit’s opinion in Bartman to
explain why I am not persuaded by that opinion that the Court
shoul d overrule Ewing I. As discussed above, the Court Opinion
points out, Court op. p. 14 note 7, that the Eighth Crcuit in
Bart man i nterchangeably used terns such as “determ nation of a
deficiency”, “issue of a notice of deficiency”, and “assessed
deficiency”, even though those terns are not synonynous in the
Federal tax law. The Eighth Grcuit in Bartman al so
i nt erchangeably used those terns with the phrase “a deficiency
has been asserted” in section 6015(e) (1), evidently having
concluded that all of those terns are synonynous in the Federal

tax law. !’ As the legislative history of section 6015(e) (1)

®Senators Feinstein and Kyl recently introduced S. 3523,
109th Cong., 2d Sess., sec. 1 (2006), that would clarify that the
Court has jurisdiction under sec. 6015(e) to review all clains
for relief under sec. 6015(f). In introducing that bill, Senator
Feinstein stated: “this bill clarifies the statute’s original
intent”. 152 Cong. Rec. S5962 (daily ed. June 15, 2006).

Y"To illustrate, the Eighth Circuit stated in Bartnan:

The IRS did not determine a deficiency agai nst
Bartman for tax year 1997. Bartman cites Ew ng v.
Commr, 118 T.C. 494, 2002 W. 1150775 (2002), where the
tax court found that it had jurisdiction to review a
petition froma denial of a request for 8§ 6015 relief,
(continued. . .)
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recogni zes, ® those terns are not synonynous in the Federal tax

(... continued)

despite the fact that no notice of deficiency had been
issued. Since briefing and oral argunent in this case,
however, the Ninth Grcuit reversed the tax court and
held that the tax court has no jurisdiction under 8
6015(e) to consider a petition for review where no
deficiency was determned by the IRS. Commr v. Ew ng,
439 F. 3d 1009, 1012-14 (9th Cr. 2006). W agree with
the NNnth Crcuit that the tax court |acks jurisdiction
under 8§ 6015(e) unless a deficiency was asserted

agai nst the individual petitioning for review. The

| anguage of 8§ 6015(e)(1) is clear and unanbi guous: an
i ndi vidual may petition the tax court for review “[i]n
t he case of an individual against whom a deficiency has
been asserted and who el ects to have subsection (b) and
(c) apply....” 26 U S.C 8 6015(e)(1) (enphasis
added). As such, we end our inquiry into the nmeaning
of the statute and apply its plain | anguage.
Cticasters v. MCaskill, 89 F.3d 1350, 1354-55 (8th
Cr. 1996); Arkansas AFL-COv. FCC, 11 F.3d 1430, 1440
(8th Cir. 1993) (en banc). Applying the statute's

pl ai n | anguage, we hold that the tax court had no
jurisdiction to review Bartman's petition for review of
the RS s denial of her tax year 1997 refund request
because no deficiency had been assessed agai nst Bartman
for tax year 1997. [Enphasis added; fn. ref. omtted.]

Bart man v. Conmi ssioner, 446 F.3d at 787-788.

8The conference report acconpanyi ng the 2001 Consol i dated
Appropriations Act states in pertinent part:

Timng of request for relief.--Confusion currently
exists as to the appropriate point at which a request
for innocent spouse relief should be nade by the
t axpayer and considered by the IRS. Sone have read the
statute to prohibit consideration by the IRS of
requests for relief until after an assessnent has been
made, i.e., after the exam nation has been concl uded,
and if challenged, judicially determned. O hers have
read the statute to permt clains for relief from
deficiencies to be made upon the filing of the return
before any prelimnary determ nation as to whether a
deficiency exists or whether the return will be

(conti nued. ..
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|aw. The Comm ssioner “determnes that there is a deficiency”

a docunment known as a “notice of deficiency” that the

in

Comm ssi oner sends or issues to the taxpayer. See sec. 6212(a).

An “assessnment” is the procedure by which the Conm ssioner
officially records a tax liability. See sec. 6203. However,
there are [imtations on the authority of the Conm ssioner to

assess a “deficiency” that the Conmm ssioner has “determ ned”.

See, e.g., secs. 6213, 6215. An “assessnent” by the Conmm ssioner

is required before the Conm ssioner nmay proceed to collect a tax

ltability. See sec. 6502.

18( ... continued)

examned. * * * Congress did not intend that taxpayers
be prohibited from seeking i nnocent spouse relief until
after an assessnent has been nmade; Congress intended
the proper tinme to raise and have the IRS consider a
claimto be at the sane point where a deficiency is
bei ng considered and asserted by the IRS. This is the
| east disruptive for both the taxpayer and the IRS
since it allows both to focus on the innocent spouse

i ssue while also focusing on the itens that m ght cause
a deficiency. * * * The bill clarifies the intended
time by permtting the election under [section 6015]
(b) and (c) to be nmade at any point after a deficiency
has been asserted by the IRS. A deficiency is
considered to have been asserted by the IRS at the tine
the IRS states that additional taxes may be owed. Mbst
commonly, this occurs during the Exam nation process.
It does not require an assessnent to have been nade,
nor does it require the exhaustion of adm nistrative
remedies in order for a taxpayer to be permtted to
request innocent spouse relief.

H. Conf. Rept. 106-1033, at 1022-1023 (2000), 2000-3 C.B. 304,
352- 353.
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Al though the Eighth Grcuit in Bartman interchangeably used
terms that are not synonynmous in the Federal tax |law, after a
careful reading of the Eighth GCrcuit’s opinion in Bartman (and
its opinion in §odin that relied on Bartman), | believe that the
Eighth Grcuit in Bartman (and in S odin) construed the | anguage
“a deficiency has been asserted” that appears in the phrase
“agai nst whom a deficiency has been asserted” to nean “a
deficiency has been determ ned” by the Comm ssioner in a notice

of deficiency.' In reaching that conclusion, the Eighth Crcuit

Before the Eighth Circuit in Bartnman began to use
i nt erchangeably various terns that have different nmeanings in the
Federal tax |law, see supra note 17, the Eighth Grcuit stated:

Congress created the United States Tax Court “to
provi de taxpayers with a neans of chall engi ng
assessnents made by the Comm ssioner without first
having to pay the alleged deficiency. Wthout such a
forum taxpayers would have to pay the asserted
deficiency and then initiate a suit in federal district
court for a refund.” Sanuels, Kraner & Co. v. Commir,
930 F.2d 975, 979 (2d Cr. 1991). As an Article |
court, the tax court is a court of “strictly limted
jurisdiction.” Kelley v. Commir, 45 F.3d 348, 351 (9th
Cr. 1995). A notice of deficiency issued by the IRS
pursuant to 8 6212 is the taxpayer's jurisdictional
“ticket to the Tax Court.” Bokumyv. Commir, 992 F. 2d
1136, 1139 (11th G r. 1993) (quoting Stoecklin v.
Commir, 865 F.2d 1221, 1224 (11th G r. 1989)); Spector
v. Commir, 790 F.2d 51, 52 (8th Cr. 1986) (per curiam
(citing Laing v. United States, 423 U. S. 161, 165, 96
S.Ct. 473, 46 L.Ed.2d 416 n. 4 (1976), and hol di ng t hat
“the determnation of a deficiency and the issue of a
notice of deficiency is an absolute precondition to tax
court jurisdiction”). Accordingly, the IRC provides
that the tax court has jurisdiction over petitions for
review fromdeterm nations regarding the availability
of 8 6015 relief only where a deficiency has been

(continued. . .)
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may have been m sled by the position that the Governnent advanced
on appeal in Bartman (and in Sjodin).?° In the briefs that the
Governnent filed in Bartman (and in S odin),? the Governnent
argued that the | anguage “a deficiency has been asserted” that
appears in the phrase “agai nst whom a deficiency has been
asserted” neans “a deficiency has been determ ned” by the
Comm ssioner. As explained above, the Comm ssioner “determ nes
that there is a deficiency” in a docunent called a “notice of
deficiency” that the Conm ssioner sends to the taxpayer. The
| egislative history of the anendnment of section 6015(e)(1) belies

the position of the Governnent on appeal in Bartman (and in

Sj odin).? See supra note 18.

19C. .. continued)
asserted agai nst the taxpayer. 8 6015(e)(1).

Bart man v. Conmi ssioner, 446 F.3d at 787.

| also read the Eighth Crcuit’s opinion in Sjodin, which
relied on Bartman, as construing the | anguage “a deficiency has
been asserted” to nean “a deficiency has been determ ned” by the
Comm ssioner in a notice of deficiency issued to the taxpayer.
Thus, the Eighth Crcuit stated in Sodin: “This circuit has
recently concluded [in Bartman] that the issuance of a deficiency
by the IRSis a prerequisite for tax court jurisdiction over a
petition for review froman IRS determ nation regarding relief
avai |l abl e under § 6015.” S odin v. Conm ssioner, __ Fed. Appx.
__, 97 AFTR 2d 2006- 2622 (enphasi s added).

20The Governnent took the same position on appeal of Ew ng |
to the NNnth Grcuit.

21See supra note 20.
22See supra note 20.
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I n apparently adopting the position advanced to it by the
Governnent, the Eighth GCrcuit has not interpreted the phrase
“agai nst whom a deficiency has been asserted” that it held was

“cl ear and unanbi guous” and “plain,” Bartman V. Comm ssioner, 446

F.3d 785, 787, 788 (8th Cr. 2006), affg. in part and vacating in
part T.C Meno. 2004-93, according to the | anguage in that
phrase. Instead, it has construed that phrase and gave it a
meani ng that is contrary to, and not apparent from the |anguage
in that phrase. ?

| turn finally to the Ninth Circuit’s opinionin Emng Il to
explain why I am not persuaded by that opinion that the Court
shoul d overrule Ewing I. According to the Ninth Crcuit, the

| anguage of the anmendnent of section 6015(e)(1) is “plain”,

Conm ssioner v. Ewi ng, 439 F.3d at 1013; “by interpreting the

ZThe only reasonable alternative to ny reading of the
Eighth GCrcuit’s opinion in Bartman is that, because of the
Eighth Grcuit’s interchangeabl e use of various ternms that are
not synonynmous in the Federal tax law, that Court’s holding as to
t he neani ng of the phrase “agai nst whom a deficiency has been
asserted” is anbiguous. In this connection, | note that the
Court Opinion states: “W construe Bartman’s holding to be the
sentence ‘W agree with the Ninth Crcuit that the tax court
| acks jurisdiction under 8 6015(e) unless a deficiency was
asserted against the individual petitioning for review ”. Court
op. pp. 14-15 note 7 (enphasis added). That statenent of the
Court Opinion ignores what the Eighth Circuit stated its hol di ng
to be in Bartman. The Eighth Circuit stated: “Applying the
statute’s plain | anguage, we hold that the tax court had no
jurisdiction to review Bartman’s petition for review of the IRS s
deni al of her tax year 1997 refund request because no deficiency
had been assessed against Bartman for tax year 1997.” Bartnman v.
Commi ssi oner, supra at 788 (enphasis added).
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statute as not requiring the assertion of a deficiency, the Tax
Court sinply has witten the | anguage out of the statute”, i1d. at
1014; and by doing so, the Tax Court violated “the basic
principle of statutory construction that ‘a statute ought, upon
the whole, to be so construed that, if it can be prevented, no
cl ause, sentence, or word shall be superfluous, void, or
insignificant’”, id.

Wth respect to the NNnth Circuit’s conclusion in Ewing I
that the | anguage “agai nst whom a defici ency has been asserted”
is “plain”, the Court Opinion in the instant case and the Eighth
Circuit’s opinions in Bartman and Sjodin belie that concl usion.

Wth respect to the NNnth Crcuit’s conclusions in Ewing ||
that in Ewing I the Court wote the | anguage “agai nst whom a
deficiency has been asserted” out of section 6015(e)(1), thereby
meki ng that phrase “superfluous, void, or insignificant”, id.,
and violating a basic principle of statutory construction, id.,
that is not what the Court did in Ewng I. The Court found in
Ewing I that Congress added the phrase *“agai nst whom a defici ency
has been asserted” to section 6015(e)(1) in order to prevent a
taxpayer fromnaking a claimfor relief under section 6015 until
a “deficiency has been asserted” only in a situation where tax
may or may not have been underreported in a return, nanely, only

in a “deficiency” situation. Ewng v. Comm ssioner, 118 T.C. at

505. Thus, under Ewing I, in a case where tax may or may not
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have been underreported in a return, and only in such a case,
must “a deficiency * * * [have] been asserted” in order for the
Court to have jurisdiction over such a case.?* See id.
Accordingly, Emng I did not read the phrase “agai nst whom a
deficiency has been asserted” out of section 6015(e)(1l) as
anended by the 2001 Consol i dated Appropriations Act and did not
make that phrase superfluous, void, or insignificant in violation
of a basic principle of statutory construction.

| am not persuaded by the Ninth Crcuit’s opinion in EmM ng
Il, the Eighth Circuit’s opinions in Bartman and Sjodin, or the

Court Opinion in the instant case that the Court erred in Ew ng

I. Consequently, | cannot in good conscience conclude that the
Court should overrule Ewing I, and | dissent.

COLVIN, COHEN, SWFT, WELLS, GALE, and MARVEL, JJ., agree
with this dissenting opinion.

2Ewing | was not a case where tax nmay or nmay not have been
underreported in a return. Ewing | was a case where the tax due

shown in the return was not paid, the Conm ssioner assessed such
unpai d tax, and the taxpayer sought relief under sec. 6015(f) in
a stand-al one sec. 6015(f) “nondeficiency” case. See Ew ng v.
Commi ssioner, 118 T.C. at 506.
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VASQUEZ, J., dissenting: Respectfully, |I do not believe we

shoul d reverse our decision in Ewing v. Conm ssioner, 118 T.C.

494 (2002) (Ewing 1), revd. 439 F.3d 1009 (9th G r. 2006).

We have previously considered what we should do when an
i ssue conmes before us a second tine after a Court of Appeal s has
reversed a prior Tax Court opinion on the sane point. Lardas v.

Comm ssioner, 99 T.C. 490, 494 (1992). |In Lawence V.

Comm ssi oner, 27 T.C. 713, 716-717 (1957), revd. 258 F.2d 562

(9th Cr. 1958), we decided that, although we should seriously
consi der the reasoning of the Court of Appeals which reversed our
deci sion, we ought not follow the reversal if we believe it is

incorrect. See Lardas v. Conm Ssi oner, supra.

The Tax Court, being a tribunal wth national
jurisdiction over litigation involving the
interpretation of Federal taxing statutes which may
cone to it fromall parts of the country, has * * *
[an] obligation to apply with uniformty its
interpretation of those statutes. That is the way it
has al ways seen its statutory duty and, with all due
respect to the Courts of Appeals, it cannot

consci entiously change unl ess Congress or the Suprene
Court so directs. [Lawence v. Conm SsSioner, supra at
719-720. ]

This case is not governed by the Gol sen doctrine. See Court
op. pp. 7, 16. In Ewing I, we interpreted the statute. |If
Congress disagrees wth that interpretation, then Congress can

revise the statute to provide otherwise. Neal v. United States,

516 U.S. 284, 295-296 (1996).
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| do not believe that the opinions of the U S. Courts of
Appeal s for the Eighth and Ninth Crcuit “change the judici al
| andscape”. See Court op. p. 16. The reasoning and anal ysis of
the U S. Courts of Appeals for the Eighth and Ninth Crcuit is
essentially the reasoning and anal ysis of the dissent in Ewi ng |

See Bartman v. Conm ssioner, 446 F.3d 785, 787-788 (8th Cr. My

2, 2006); Ewing v. Conmm ssioner, 439 F.3d at 1013-1015; Ew ng |

supra at 510-528 (Laro, J., dissenting). These views (i.e., of
the U S. Courts of Appeals for the Eighth and Ninth Crcuit and
of the dissent in Ewing I) were before this Court in Ewing I|;
they were given serious consideration; and they were rejected.

Accordi ngly, when a Court of Appeals reverses our original
deci sion but neither addresses any new argunents nor provides any
new anal ysis, as is the case herein, | do not believe we should
reverse our original decision. Respectfully, | dissent.

SWFT, J., agrees with this dissenting opinion.
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MARVEL, J., dissenting: Relying on what the Court’s Opinion
asserts is the plain neaning of prefatory |anguage in section
6015(e) (1), the Court holds that it does not have jurisdiction
under section 6015(e)(1) to review the Comm ssioner’s
determ nati on denying a taxpayer relief under section 6015(f) in
a nondeficiency case. Specifically, the Court’s QOpinion
concludes that, in order for us to have jurisdiction over a
taxpayer’s petition for relief under section 6015, the taxpayer
must be a person “agai nst whom a defici ency has been asserted and
who el ects to have subsection (b) or (c) apply”. The Court bases
its holding that we have no jurisdiction to decide this case on
its conclusion that petitioner is not an individual “against whom
a deficiency has been asserted”. | disagree. Because | concl ude
that petitioner is an individual “against whom a deficiency has
been asserted”, | contend that the Court’s Opinion deciding the
jurisdictional issue against petitioner is in error.

Congress enacted section 6015 in 1998 as part of the
I nt ernal Revenue Service Restructuring and Reform Act of 1998,
Pub. L. 105-206, sec. 3201(a), 112 Stat. 734. As originally
enact ed, section 6015(e)(1) provided, in pertinent part, that

(1) I'n general.--1n the case of an individual who
el ects to have subsection (b) or (c) apply--

(A) I'n general.--The individual may petition
the Tax Court (and the Tax Court shall have
jurisdiction) to determ ne the appropriate relief
avai l abl e to the individual under this section

* * %
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I n 2001, Congress anmended section 6015(e)(1), effective on
Decenber 21, 2000 (2001 anendnent). Consolidated Appropriations
Act, 2001, Pub. L. 106-554, app. G sec. 313, 114 Stat. 2763A-641
(2000). As a result, section 6015(e)(1) currently provides, in
pertinent part,

SEC. 6015(e). Petition for Review by Tax Court. --
(1) I'n general.--1n the case of an i ndividual
agai nst whom a deficiency has been asserted and
who el ects to have subsection (b) or (c) apply--
(A) In general.--In addition to any
ot her renedy provided by |aw, the individual
may petition the Tax Court (and the Tax Court
shal | have jurisdiction) to determ ne the
appropriate relief available to the
i ndi vi dual under this section * * *

The Court’s Opinion concludes that we do not have
jurisdiction because petitioner is not an individual against whom
a deficiency has been asserted. Court op. p. 17. The Court’s
Opi nion explains that there is no deficiency because petitioner
reported the additional tax liability attributable to the
enbezzl enent i ncome on an anended return, and an anount reported
on an anmended return nust be treated as an anount shown by the
t axpayer upon his return in calculating the anobunt of a
deficiency under section 6211(a). See sec. 301.6211-1(a),
Proced. & Adm n. Regs.

In reaching its conclusion, the Court relies upon the

opi nions of the Court of Appeals for the Ninth Circuit and the
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Court of Appeals for the Eighth Grcuit in Conm ssioner v. Ew ng,

439 F.3d 1009 (9th G r. 2006), revg. Ewing v. Comm ssioner, 118

T.C. 494 (2002) (Ewng I) and vacating 122 T.C. 32 (2004), and

Bart man v. Conm ssioner, 446 F.3d 785 (8th Cr. 2006), affg. in

part and revg. in part T.C. Meno. 2004-93. Both the Court of
Appeals for the Ninth Grcuit and the Court of Appeals for the
Eighth Grcuit concluded that the | anguage added to section
6015(e) (1) by the 2001 anmendnent was cl ear and unanbi guous and
that the 2001 anmendnent limted our jurisdiction in section
6015(f) cases to those cases in which a deficiency has been
asserted. However, the Court of Appeals for the Eighth Crcuit
in Bartman appears to have equated the | anguage “agai nst whom a
deficiency has been asserted” to a requirenment that a section
6015(f) case nmust arise froma deficiency determ nation by the

Comm ssioner. See Bartman v. Conmm ssioner, supra at 787 (Tax

Court has no jurisdiction over a section 6015 petitioner “where
no deficiency was determ ned by the IRS").

The | anguage that Congress chose to add to section
6015(e) (1) in 2001 stops far short of requiring that the
Comm ssi oner must actually have determ ned a deficiency. The
determ nation of a deficiency is a technical concept that refers
to the action taken by the Comm ssioner after he evaluates a
taxpayer’s tax situation and finally concludes that the taxpayer

erred either in making a return that understated his tax
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l[tability or in failing to make a return at all. The
Commi ssi oner “determ nes” a deficiency when he finally concl udes
that the taxpayer has understated his tax liability and reflects
that determnation in a notice of deficiency. See sec. 6212.

Bef ore the Comm ssioner issues a notice of deficiency, an
extensive adm nistrative exam nation or “audit” often occurs. It
begi ns when the Internal Revenue Service (the Service) selects a
taxpayer (in the case of a failure to file) or a taxpayer’s
return for exam nation and notifies the taxpayer of the
exam nation. At that point, the Service has usually taken no
position regardi ng the possible existence of a deficiency. The
Service typically will take no position regarding the existence
of a deficiency until the exam nation has been conpl et ed.

| f the Service concludes that there is an understatenent of
tax on a taxpayer’s return, it wll usually issue a prelimnary
report, comonly referred to as the 30-day letter. The 30-day
| etter advises the taxpayer that the Service believes adjustnents
are necessary to the taxpayer’s return and provi des the taxpayer
with a listing of the adjustnments and a cal cul ation of the
t axpayer’s correct inconme tax liability. The 30-day letter wll
al so state the anount of the understatenent that the Service

contends the taxpayer has made, and it wll calculate the
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deficiency and any additions to tax or penalties for which the
Service alleges the taxpayer is |iable.

The 30-day letter gives the taxpayer an opportunity to
di spute the Service s asserted tax deficiency admnistratively
and to contest the proposed inposition of any addition to tax or
penalty. The Conm ssioner usually wll issue a notice of
deficiency after the adm nistrative appeal process has been
conpl eted and the case is unagreed, or after the tinme limt for
pursui ng an adm ni strative appeal has expired w thout taxpayer
action, or if the expiration of the period of limtations for
assessnment is about to expire. A taxpayer who agrees to the
proposed deficiency or who voluntarily files an anended return
reflecting the proposed deficiency ordinarily does not receive a
noti ce of deficiency.

Wth this background in mnd, we nust turn to the actual
| anguage of section 6015(e) (1) as anended. Although Congress is
wel | aware of the words it has used in other sections of the
| nternal Revenue Code (the Code) to reflect that the Comm ssioner
has determ ned a deficiency and issued a notice of deficiency,
see sec. 6212(a), the words used by Congress in section
6015(e) (1) as anmended do not contain any reference to a
determ nation of a deficiency by the Comm ssioner. Section
6015(e) (1) refers only to “an individual against whoma

deficiency has been asserted”. It does not require that the
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Comm ssi oner (or anyone else for that matter) nust actually have
determ ned a deficiency. The pertinent |anguage of section
6015(e) (1) as anmended requires only that a deficiency nust have
been asserted by soneone, but it does not specify by whom or how
or when.

Because section 6015(e) as anended does not use the magic
words “determ ne a deficiency” or specify that the deficiency
must actually be asserted by the Comm ssioner, section 6015(e) (1)
as anmended screans out for interpretation. |f Congress had
intended to limt the right to petition this Court in section
6015 cases only to those taxpayers who had received a notice of
deficiency, it is beyond debate that Congress knew how to say so
clearly and unequivocally. The fact that Congress did not refer
to “an individual against whom a deficiency has been determ ned”
or to “an individual against whomthe Conm ssioner has determ ned
a deficiency” is conpelling evidence that Congress did not
intend, when it anmended section 6015(e)(1), tolimt the right to
petition this Court in section 6015 cases to those taxpayers to
whom t he Conmm ssioner had nmailed a notice of deficiency.

This case illustrates why recourse to the |legislative
history is warranted now and was warranted in Ewi ng |
Petitioner filed a joint return for 1999 with his wife. On that
return, there is an understatenent of tax attributable to the

erroneous itens (unreported enbezzl enent incone) of petitioner’s
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wife. Petitioner discovered the understatenent after the joint
return was filed. On the advice of counsel, petitioner and his
wife filed an anended return for 1999 that reported the
previ ously unreported enbezzl enent inconme of petitioner’s wfe
and cal cul ated an additional inconme tax liability attributable to
the previously unreported enbezzl enent incone. That additional
tax liability was not paid when petitioner and his wife filed the
anmended return, nor has it been paid to date.

Al t hough respondent was under no | egal obligation to do so,
respondent processed the anmended return! and, wi thout issuing a
notice of deficiency, assessed? the additional tax liability
reported on the anmended return. Subsequently, petitioner
submtted a second Form 8857, Request for |nnocent Spouse Relief,
whi ch respondent denied.® Petitioner then filed a petition in
this Court seeking a review of respondent’s determnation. It is
our jurisdiction over this petition that the Court’s Opi nion

concl udes i s nonexi stent.

'See, e.g., Badaracco v. Conm ssioner, 464 U. S. 386 (1984).

2Assessnent is a technical termin the tax field. It is
generally used to describe the formal act of recording on the
records of the Internal Revenue Service a tax liability that has
been reported on a tax return, sec. 6201(a)(1l), or that
ot herwi se has becone final and/or assessable, sec. 6213(b), (c),
and (d). See sec. 6203.

SPetitioner filed his initial Form 8857 when he filed his
amended return. However, respondent did not process that
request. A copy of the initial Form 8857 is not in the record.
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In order to apply section 6015(e)(1) to these facts, we nust
first decide what the term “asserted” neans. Section 6015(e) (1)
does not contain any definition, so, in accordance with accepted
principles of statutory construction, we apply the commonly

accepted definition. See, e.g., Miscarello v. United States, 524

U S 125, 127-132 (1998); Nw. Forest Res. Council v. Qdickman, 82

F.3d 825, 833 (9th Cr. 1996); Keene v. Conmm ssioner, 121 T.C. 8,

14 (2003). In Webster’s Third New International Dictionary, the
word “assert” means “to state or affirm positively, assuredly,
plainly or strongly” or, alternatively, “to denonstrate the

exi stence of”. Webster’s Third New International Dictionary 131
(1993). In Merriam Wbster’s Coll egiate Dictionary, the word
“assert” means “to state or declare positively and often
forcefully or aggressively” or, alternatively, “to denonstrate
the existence of”. MerriamWbster’s Collegiate Dictionary 69
(10th ed. 1997).

In order to apply section 6015(e)(1l) to these facts, we nust
al so understand the term*“deficiency”. The termis not defined
in section 6015. However, it is defined in section 6211(a).
Section 6211(a) provides:

(a) In General.--For purposes of this title in the
case of incone, estate, and gift taxes inposed by

subtitles A and B and exci se taxes inposed by chapters

41, 42, 43, and 44 the term “deficiency” neans the

anount by which the tax inposed by subtitle A or B, or
chapter 41, 42, 43, or 44 exceeds the excess of--



(1) the sum of

(A) the anbunt shown as the tax by
t he taxpayer upon his return, if a
return was made by the taxpayer and an
anount was shown as the tax by the
t axpayer thereon, plus

(B) the anpunts previously assessed
(or collected wi thout assessnent) as a
defi ci ency, over--

(2) the amount of rebates as defined in
subsection (b)(2), made.

Essentially, a deficiency, as defined in section 6211(a), is the
nunber remaining after the anmount of tax shown on a taxpayer’s
return plus any anounts previously assessed as deficiencies
(mnus refunds) is subtracted fromthe taxpayer’s correct tax
liability.

In order to ascertain whether a deficiency within the
meani ng of section 6211 has been asserted, we nust anal yze
whet her section 6211 requires us to examne the petitioner’s
original return or his anmended return. The Court’s Opinion did
not meke this analysis. Instead, the Court’s QOpinion, apparently
relying on section 301.6211-1(a), Proced. & Adm n. Regs.,
concl uded that a deficiency nust be calculated with reference to
t he anmended return.

| believe that, if an anal ysis had been perforned, it would
have supported a conclusion that the references to “return” in

sections 6211 and 6015 are to the taxpayer’s original return and
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not to an anmended return. An anended return is a docunent of
uncertain status under the Internal Revenue Code. There is no
statutory requirenent to file an anended return in the Code. See

Badaracco v. Conm ssioner, 464 U S. 386 (1984). There is no

regul atory or adm nistrative requirenent pronul gated by the
Comm ssioner requiring a taxpayer to file an amended return. See
id. In fact, the Comm ssioner is not required to accept and

process an anended return. See, e.g., Dover Corp. & Subs. v.

Comm ssioner, 148 F.3d 70, 72-73 (2d GCr. 1998), affg. T.C. Meno.

1997-339 and T.C. Meno. 1997-340; Koch v. Al exander, 561 F.2d

1115, 1117 (4th Gr. 1977); Mskovsky v. United States, 414 F.2d

954 (3d Cir. 1969). The Comm ssioner will process an anended
return only when he chooses to do so. As the Court of Appeals

for the Fourth Crcuit stated in Koch v. Al exander, supra at

1117:
There is sinply no statutory provision authorizing

the filing of anended tax returns, and while the IRS

has, as a matter of internal adm nistration, recognized

and accepted such returns for limted purposes, their

treat nent has not been el evated beyond a natter of

i nternal agency discretion. [Fn. ref. omtted.]

There are many instances in which the Federal courts have
exam ned provisions of the Code and determ ned that a statutory
reference to “return” is to the taxpayer’s original return. In

Badar acco v. Conmi ssioner, supra at 393, the United States

Suprene Court st ated:



- 61 -

| ndeed, as this Court recently has noted, Hillsboro
Nat i onal Bank v. Conm ssioner, 460 U S. 370, 378-380,
n.10 (1983), the Internal Revenue Code does not
explicitly provide either for a taxpayer’'s filing, or
for the Comm ssioner’s acceptance, of an anmended
return; instead, an anended return is a creature of
adm nistrative origin and grace. Thus, when Congress
provi ded for assessnent at any tinme in the case of a
fal se and fraudulent “return,” it plainly included by
this | anguage a fal se or fraudulent original return.
In this connection, we note that until the decision of
the Tenth Circuit in Dowell v. Conm ssioner, 614 F.2d
1263 (1980), cert. pending, No. 82-1873, courts
consistently had held that the operation of 86501 and
its predecessors turned on the nature of the taxpayer’s
original, and not his anended, return.?

8The significance of the original, and not the
anmended, return has been stressed in other, but
rel ated, contexts. It thus has been held consistently
that the filing of an anended return in a nonfraudul ent
situation does not serve to extend the period within
whi ch the Conm ssioner nmay assess a deficiency. See,
e.qg., Zellerbach Paper Co. v. Helvering, 293 U S. 172
(1934); National Paper Products Co. v. Helvering, 293
U S 183 (1934); National Refining Co. v. Conm ssioner,
1 BT.A 236 (1924). It also has been held that the
filing of an amended return does not serve to reduce
the period within which the Conm ssioner may assess
taxes where the original return omtted enough incone
to trigger the operation of the extended |limtations
period provided by 86501(e) or its predecessors. See,
e.g., Houston v. Conm ssioner, 38 T.C. 486 (1962);
&oldring v. Comm ssioner, 20 T.C. 79 (1953). And the
period of limtations for filing a refund clai munder
t he predecessor of 86511(a) begins to run on the filing
of the original, not the anended, return. Kaltreider
Construction, Inc. v. United States, 303 F.2d 366, 368
(CA3), cert. denied, 371 U S. 877 (1962).

The undi sputed facts of this case establish that (1)
petitioner’s original return understated his and his wife’'s
incone tax litability for 1999, and (2) there was a deficiency in

income tax for 1999 resulting fromthat understatenment. @G ven
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the comonly accepted definition of the term“assert”, | contend
that it is also clear that (1) petitioner and his wfe “asserted”
the deficiency on their amended 1999 return, and (2) respondent
“asserted” the sane deficiency when he assessed the additional
tax liability reported on petitioner’s anmended 1999 return. If
one concl udes, however, that the |anguage of section 6015(e) (1)
is not clear because it is susceptible of nore than one
interpretation as outlined above, then recourse to the
| egislative history of section 6015(e)(1) as anended is
war r ant ed.

In Ewing I, we reviewed the |legislative history of the 2001
anendnent to section 6015(e). After quoting pertinent |anguage
in the conference report acconpanyi ng the Consoli dated
Appropriations Act, 2001, see H Conf. Rept. 106-1033, at 1023
(2000), we concluded as foll ows:

The conference report indicates that the | anguage

“agai nst whom a deficiency has been asserted” was

inserted into section 6015(e) to clarify the proper

time for making a request to the Conm ssioner for

relief fromjoint and several liability for tax that

may have been underreported on the return. Congress

wanted to prevent taxpayers fromsubmtting premature

requests to the Conm ssioner for relief from potenti al

deficiencies before the Comm ssioner had asserted that

addi tional taxes were owed. Congress also wanted to

make it clear that a taxpayer does not have to wait

until after an assessnent has been nmade before

submtting a request to the Comm ssioner for relief

under section 6015 * * * [Ewing v. Comm ssioner, 118
T.C. at 505.]
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| contend that, in Ewing I, we properly relied on the |legislative
history to interpret whether petitioner was “an i ndividual
agai nst whom a deficiency has been asserted” because the | anguage
does not support a conclusion that a deficiency nust actually
have been determ ned before a taxpayer may seek relief under
section 6015, and interpretation is necessary to ascertain the
meani ng of section 6015(e) (1) as anended. | also contend that
the legislative history makes it clear that the assessnent of tax
is one way, but not the only way, in which a deficiency may be

asserted.?

“The Conmi ssioner’s own regul ations also are consistent with
the legislative history. After sec. 6015(e) was anended in 2001,
t he Comm ssi oner pronul gated sec. 1.6015-5(b)(5), Incone Tax
Regs., entitled “Time and manner for requesting relief”:

(5 Premature requests for relief.--The Internal
Revenue Service will not consider premature clains for
relief under 81.6015-2, 1.6015-3, or 1.6015-4. A
premature claimis a claimfor relief that is filed for
a tax year prior to the receipt of a notification of an
audit or a letter or notice fromthe IRS indicating
that there may be an outstanding liability with regard
to that year. Such notices or letters do not include
notices issued pursuant to section 6223 relating to
TEFRA partnership proceedings. A premature claimis
not considered an election or request under 81.6015-
1(h)(5). [Enphasis added.]
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Because | believe we properly concluded in Ewing | that
section 6015(e) (1) as anended is anbi guous and that recourse to
the legislative history of the 2001 anendnent was appropri ate,
respectfully dissent.

COHEN and SWFT, JJ., agree wth this dissenting opinion.



