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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HCOLMES, Judge: David Billings, the petitioner, began this
case to be relieved fromliability for the tax owed on noney that
his wife enbezzled fromher enployer w thout his know edge. Wen
this case was first before us, we dismssed it for |ack of

jurisdiction. Billings v. Conmm ssioner, 127 T.C. 7 (2006)

(Billings 1). Billings appeal ed our decision and, while his
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appeal was pendi ng, Congress anended the Code to give us
jurisdiction over cases |like his. H's case was remanded to us
for reconsideration in light of the newlaw. W exam ne first
whet her the new | aw gives us jurisdiction. Concluding that it
does, we then nove on to consider the nerits of his case.
FI NDI NGS OF FACT
The parties submtted this case for decision on stipulated

facts, which neans that the “Background” section of our previous

opi ni on can now be nore properly | abeled “Findings of Fact.” The
facts are set out in greater detail in Billings I, 127 T.C. at 8-
11, but to recapitulate briefly: David Billings marri ed Rosal ee

in 1996. He was working at General Mdtors, and she was a payrol
clerk at the local electric conpany. The Billingses kept two
checki ng accounts, and while both were jointly held, David and
Rosal ee each kept al nbost exclusive control over one of them |In
1999, Rosal ee transferred noney from her enpl oyer’s payrol
account into the checking account that she controlled and into
whi ch she had her own pay directly deposited.

Her enbezzl enment continued into 2000, but Rosal ee kept it
secret from her husband until the conpany caught her. She then
told her husband what she had done and hired a | awer. By the
time that she was caught, Rosal ee and her husband had al ready
filed their joint 1999 tax return, and she had left off the

nearly $40,000 that she had stolen that year. Her |awer advised
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her to report the enbezzl enent income on an anended return
because, he said, a judge would probably be nore lenient in
sentencing her if she took responsibility for her actions. But
section 1.6013-1(a)(1) of the incone tax regulations created a
problem?® It prohibits spouses who have already filed a joint
return for a particular year fromfiling anended returns changi ng
their status to married-filing-separately once the deadline to
file returns has passed. The due date for the Billingses 1999
tax year--April 15, 2000--was |ong past, and so David signed the
amended return.

That return showed an increase in taxable inconme, and an
increase in tax of over $16,000. When David signed the anended
return, he knew that neither he nor his wife expected to be able
to pay this increased tax. In 2002, the Billingses filed for
bankruptcy and recei ved a di scharge, which affected neither
Rosal ee’s obligation to repay the noney she’ d enbezzl ed nor her
own liability for the unpaid 1999 taxes. 11 U S.C secs.

523(a) (1), 507(a)(8) (2000). David retired and began col |l ecting
a pension--al though, as of the date the case was originally
submtted, he continued to work two other jobs. He and his wfe

have filed tinely tax returns for |later years as they cane due.

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code and regulations in effect for the year
in issue.
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David asked the IRS for relief fromjoint liability for the
unpaid 1999 tax but, in Novenber 2002, the IRS denied his request
based on “all the facts and circunstances,” particularly because:
you failed to establish that it was
reasonabl e for you to believe the tax
liability was paid or was going to be paid
at the tinme you signed the anended return.
Davi d appealed, and the IRS issued its final determ nation, again
denying himrelief because he did not believe when he signed the
anmended return that the tax would be paid.
David then petitioned our Court to overturn the
Commi ssioner’s determ nation. Such a petition is called a
nondefi ci ency stand-al one petition--“nondeficiency” because the
| RS accepted his anended return as filed and asserted no
deficiency against him and “stand-al one” because his claimfor
i nnocent - spouse relief was made under section 6015 and not as
part of a deficiency action or in response to an IRS decision to
begin collecting his tax debt through liens or levies. Wen this
case was first before us, our jurisdiction over such petitions

was controversial. W had first held that we did have

jurisdiction, Ewmng v. Comm ssioner, 118 T.C. 494 (2002), but

then the NNnth Crcuit reversed us in Conm ssioner v. BEw nqg, 439

F.3d 1009 (9th Cir. 2006), and the Eighth Crcuit followed in

Bartman v. Comm ssioner, 446 F.3d 785, 787-788 (8th Cr. 2006),

affg. in part, vacating in part T.C. Meno. 2004-93. After these

two cases, we revisited the question and in Billings | followed
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those circuit courts and dism ssed David s case for a | ack of
jurisdiction.

Davi d appeal ed our decision to the Tenth Crcuit (he was a
resi dent of Kansas when he filed his petition). Congress anmended
section 6015 to give us jurisdiction over nondeficiency stand-
al one cases, and the Tenth Circuit remanded the case to us for
reconsi deration. W then ordered the parties to report whether
the Billingses’ tax liability remained unpaid, and they recently
filed a stipulation agreeing that it did.

OPI NI ON
As we sunmarized this part of tax law in our earlier

opinion, Billings I, 127 T.C. at 11-12, a married couple who file

their Federal tax return jointly are both responsible for the
return’s accuracy and are both jointly and severally liable for

the entire tax due. Sec. 6013(d)(3); Butler v. Conm ssioner, 114

T.C. 276, 282 (2000). Section 6015, however, directs the
Commi ssioner to relieve qualifying innocent spouses fromthat
l[iability under certain circunstances. Sec. 6015(a). An

i nnocent spouse may seek relief fromliability under section
6015(b) if he can show that he was justifiably ignorant of
unreported inconme or inflated deductions. He may have his tax
liability allocated between hinself and an estranged or fornmer
spouse under section 6015(c). O, like David, he may |l ook to

section 6015(f) for relief. Subsection (f) relief is available
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only to a spouse who is ineligible for relief under subsections
(b) and (c) and who shows that "taking into account all the facts
and circunstances, it is inequitable to hold [him Iiable for any
unpaid tax or any deficiency (or any portion of either).”

Davi d and the Comm ssioner stipulated that he did not
qualify for relief under either section 6015(b) or (c) because no
deficiency was ever asserted against himand his wife. They were
right to do so, because both those subsections require a
deficiency as a condition of relief. See, e.g., Block v.

Comm ssioner, 120 T.C. 62, 66 (2003). That left David able to

| ook only for equitable relief under subsection (f), and when the
Comm ssioner denied it to him left himwth the problem of where
to seek judicial review \Wen he first came to us, section
6015's jurisdictional provision read:

SEC. 6015(e). Petition for Review by Tax Court.

(1) 1In general.--In the case of an
i ndi vi dual agai nst whom a deficiency has been
asserted and who elects to have subsection
(b) or (c) apply--[Enphasis added.]

(A) In general.--In addition to
any ot her renedy provided by |law, the
i ndi vi dual may petition the Tax Court
(and the Tax Court shall have
jurisdiction) to determ ne the
appropriate relief available to the
i ndi vi dual under this section if such
petition is filed--

This was the | anguage we construed in Billings | to require

petitioners like David--i.e., those filing stand-al one section
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6015(f) petitions--to have had a deficiency asserted agai nst
them But Congress anmended section 6015(e) after we rel eased
Billings I to insert “or in the case of an individual who
requests equitable relief under section 6015(f)” into section
6015(e). The Tax Relief and Health Care Act of 2006 ( TRHCA),
Pub. L. 109-432, div. C, sec. 408(a), 120 Stat. 2922, 3061. The
opening line of section 6015(e) now reads:

SEC. 6015(e). Petition for Review by Tax Court.

(1) 1In general.--In the case of an
i ndi vi dual agai nst whom a deficiency has been
asserted and who elects to have subsection
(b) or (c) apply, or in the case of an
i ndi vi dual who requests equitable relief
under subsection (f)--

The amendnent is effective for liabilities remaining unpaid
on Decenber 20, 2006. TRHCA sec. 408(c), 120 Stat. 3062. No
suspense here: The parties’ stipulation that David s 1999 tax
l[iability remains unpaid assures us that we do have jurisdiction
to review the Comm ssioner’s decision to deny himrelief.

W are m ndful that our review of that decision is for abuse

of discretion. See Butler v. Conmm ssioner, 114 T.C. 276, 287-92

(2000). This standard does not ask us to decide whether in our
own opi nion we should grant relief, but whether the Conm ssioner,
in refusing to do so, exercised his discretion “arbitrarily,
capriciously, or without sound basis in fact.” Jonson V.

Comm ssi oner, 118 T.C. 106, 125 (2002), affd. 353 F.3d 1181 (10th

Cr. 2003). Wen deciding whether to grant 6015(f) relief, the
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Comm ssi oner should take “into account all the facts and
circunstances,” which neans that his determ nation rarely depends
on any one factor. See sec. 6015(f); Rev. Proc. 2000-15, sec.
4.03, 2000-1 C.B. at 448. To guide IRS enployees in exercising
their discretion, the Comm ssioner has issued revenue procedures
that list the factors they should consider.? W also use the
revenue procedure when we determ ne whet her the Comm ssi oner

abused his discretion. See, e.g., Washington v. Conm Ssioner,

120 T.C. 137, 147-52 (2003); Jonson v. Conmm ssioner, 118 T.C. at

125- 26.

The revenue procedure begins with a list of seven conditions
for equitable relief that a taxpayer nmust neet. Rev. Proc. 2000-
15, sec. 4.01, 2000-1 C. B. at 448. Both parties agree that David
met all of these threshold conditions. The procedure also has a
safe harbor--three conditions that, if nmet, will ordinarily
trigger a grant of relief. Rev. Proc. 2000-15, sec. 4.02, 2000-1
C.B. at 448. David does not qualify for this safe harbor
t hough, because one of the three conditions is that a requesting

spouse be divorced or separated fromthe nonrequesting spouse,

2 The procedure in effect when David filed his request for
relief was Revenue Procedure 2000-15, 2000-1 C.B. at 447. It has
since been replaced by Revenue Procedure 2003-61, 2003-2 C. B. at
296, but the new procedure applies only to requests for relief
filed on or after Novenmber 1, 2003 or those pending on Novenber
1, 2003, for which no prelimnary determ nation |etter has been
i ssued as of Novenber 1, 2003. Rev. Proc. 2003-61, sec. 7, 2003-
2 C.B. at 299.
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Rev. Proc. 2000-15, sec. 4.02(1)(a), 2000-1 C.B. at 448, and
Davi d and Rosal ee have remai ned married throughout her ordeal.
This | eaves an eight-factor balancing test to deci de whet her
relief would be "equitable.” 1d., sec. 4.03. Those factors, and
t he circunstances under which they are to weigh for or against
relief or be treated as neutral, are easily summarized in a

chart. Here we |ist those factors about which the parties agree

initalics.
. . Wei ghs agai nst
Wei ghs for Relief Neut r al Rel i ef
No know edge of Know edge
t he under paynent
or itemgiving
rise to the
defi ci ency
Econom ¢ hardship No econom ¢ hardship
No significant Significant benefit
benefit?
Later conpliance with |No |ater conpliance
Federal tax |aws wi th Federal tax
| aws
Liability Liability
attributable to attributable to
nonr equesti ng petitioner
spouse

3 Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448, does
not state that the absence of a significant benefit wll weigh in
a petitioner’s favor, but only that a significant benefit wll
wei gh against relief. Nonetheless, we decided in Ewi ng v.

Commi ssioner, 122 T.C. 32, 45 (2004), vacated 439 F.2d 1009 (9th
Cir. 2006) (and other cases cited), that the absence of a
significant benefit should be a positive factor for petitioners.
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Wei ghs agai nst

Wei ghs for Relief Neut r al Rel i ef

Nonr equesti ng No di vorce decree Petitioner

spouse responsi bl e responsi ble for tax
for tax under under di vorce decree
di vorce decree

Separated or Still married

di vor ced

Abuse present No abuse present

These are not the only factors that either the Comm ssioner or we
can | ook at, but they are where we start. |1d. 1In this case, the
parties contest only two factors: know edge and significant
benefit.
A Know edge
The basic problemin analyzing the Comm ssioner’s decision

that David flunks the know edge factor is that the revenue
procedure is quite unclear about when a person’s know edge shoul d
be nmeasured. The procedure tells us that the know edge factor
wei ghs in favor of relief when:

In the case of a liability that was properly

reported but not paid, the requesting spouse

di d not know and had no reason to know t hat

the liability would not be paid. In the case

of aliability that arose from a deficiency,

the requesting spouse did not know and had no

reason to know of the itens giving rise to

t he deficiency.
Rev. Proc. 2000-15, sec. 4.03(1)(d), 2000-1 C.B. at 449. The

first sentence in the quoted section would seemto be the one

that applies--since there’s no deficiency here--and it tells us
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to | ook at whether “the requesting spouse did not know and had no
reason to know that the liability would not be paid.”

But what did David not know and when did he not know it?

The parties agree that David was ignorant of his wife’'s

enbezzl enent when he signed the original return. They also agree
t hat when he signed the anmended return he knew about the
enbezzl ed incone and that the taxes on it woul d not be paid.

Looki ng at the procedure’s description of when the know edge
factor wei ghs against relief doesn't help nmuch either. That part
of the procedure tells us to ask whether a “requesting spouse
knew or had reason to know of the itemgiving rise to a
deficiency or that the reported liability would be unpaid at the
time the return was signed.” Rev. Proc. 2000-15, sec.
4.03(2)(b), 2000-1 C.B. at 449. Neither section tells us when to
measure the know edge of a requesting spouse who signed both an
original and an anended return.

When the Comm ssioner made his determ nation, he assuned
that the right tine to neasure the state of David s know edge was
when David signed the anmended return, but he didn’'t explain his
assunption. The problemfor us on reviewis that it would have
been just as reasonable for the Conm ssioner to nmeasure David’ s
knowl edge when he signed the original return. |[If he had done so,
Davi d’ s conceded ignorance of the enbezzled i ncome when he signed

the original return would have caused the Comm ssioner to find
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that the know edge factor weighed in David' s favor. W thus need
to | ook el sewhere to decide at which tine the Conm ssioner should
have neasured David' s know edge.

The first place we ook is at a case where a wi fe who
requested relief didn't know about an I RA distribution that her
husband failed to report when she signed the original return.

She | earned about the distribution only after her husband’' s
death, and then filed an anmended return that corrected the
om ssion. In that case, the Comm ssioner al so neasured her
knowl edge at the tinme she signed the anended return. W found
his determ nation to be an abuse of discretion because:

It is unpersuasive to argue, as does

respondent, that petitioner’s voluntary

filing of an amended 1996 return and her

attendant paynent of the delinquent taxes

attributable to the om ssion of incone

fromthe original 1996 return mlitate

agai nst equitable relief sinply because

she had to have known of the om ssion

before she filed the anmended return and

made the paynent.

Rosenthal v. Conm ssioner, T.C. Mnob. 2004-89.

We acknow edge that in Rosenthal the requesting spouse paid
the taxes she owed on the omtted i ncome when she filed her
anmended return, but we find that this fact does not distinguish
David s case--in both cases the innocent spouses were ignorant of
the key facts at the time they signed the original return.

A second place we can look to for help is in section

6015(b). That section gives relief when a spouse is reasonably
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i gnorant of an understatenent of tax that gives rise to a
deficiency. |Indeed, the Conm ssioner argues here that:

Instead of filing an anmended return,

[ Rosal ee] coul d have contacted respondent and

i nformed himof the unreported enbezzl enent

i ncone. Once inforned, respondent could have

proceeded with exam nati on procedures and

[ Rosal ee] could have agreed to respondent’s

determ nation of additional tax.
Resp. Br. at 30. This would have led to the determ nation of a
deficiency and presumably allowed David to file a successful
request for relief under section 6015(b). See, e.g., Haltomv.

Comm ssioner, T.C Menp. 2005-209 (ignorance of enbezzl enent

i ncomne) .

It would seema trap for the unwary--and an inefficient
requi renment fromthe IRS s perspective--to require spouses to go
t hrough an audit whose outcone is preordained in a situation |ike
that faced by the w dow Rosenthal or M. Billings, rather than
fess up by filing an anended return.

Tax law is of course filled with such traps and has never
been viewed as a garden of efficiency, but Congress itself has
directed the Comm ssioner--at least in this area--to take a
somewhat nore open-ended view of the law. Section 6015(f)
directs himto consider “all the facts and circunstances.” The
revenue procedure |ikew se counsels the Comm ssioner’s enpl oyees
that, in weighing an application for relief, “No single factor

will be determ native of whether equitable relief will or wll
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not be granted in any particular case. Rather, all factors wll
be consi dered and wei ghed appropriately. The list is not
i ntended to be exhaustive.” Rev. Proc. 2000-15, sec. 4.03,
2000-1 C. B. at 448.

We conclude fromthis that, in choosing an interpretation of
t he know edge factor that was unexpl ai ned, “unpersuasive’” (as we
called it in Rosenthal), and seem ngly contrary to the
Comm ssioner’s own interest in having taxpayers anend their
returns when they discover their spouses’ msreporting, the
Commi ssioner was acting arbitrarily and so abused his discretion.
We therefore find that the knowl edge factor in this case wei ghs
in favor of relief, not against it.

B. Si gni ficant Benefit

The second contested factor is whether David "significantly
benefited (beyond normal support) fromthe unpaid liability or
itens giving rise to the deficiency.” Rev. Proc. 2000-15, sec.
4.03(2)(c), 2000-1 C. B. at 448-49. A spouse’s benefit exceeds
"normal support” when the noney in question was used to pay for a
child s education, Jonson, 118 T.C at 119-20, or special

purchases for the couple or their children, At v. Conm Ssioner,

119 T.C. 306, 314 (2002), affd. 101 Fed. Appx. 34 (6th Gir.

2004), or for unusually frequent travel, Barranco v.

Comm ssioner, T.C. Meno. 2003-18 (lifestyle as a whole, which

i ncl uded several European vacations, was a significant benefit).
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We nust exam ne whet her David benefited fromeither the

enbezzl enent incone itself or fromnot paying the taxes on that
income. |If he did significantly benefit, the factor weighs
against relief; otherwi se (under our precedents), it weighs in
his favor. See supra note 3.

The Comm ssioner argues that David significantly benefited
fromhis wfe s enbezzl enent because it allowed themto continue
their free-spending lifestyle, and still have the neans to buy a
| arger house in 2000, the year the enbezzlenent ended. He also
poi nts out that the spending did not stop after Rosalee’s
enpl oyer di scovered the enbezzlenent, and that the Billingses
even bought three new vehicles after she was di scovered. David
counters that it wasn’'t Rosal ee’s enbezzl enent that supported
their lifestyle--it was the two paychecks he earned and the
i beral use of his credit cards.

To determ ne whether the Comm ssioner erred on this point we
can trace the enbezzl enent incone to see where it was spent and
by whom Looking first to see where the noney went, in 1999,
Rosal ee deposited $71, 100 into her account and withdrew about
$67,500. O her withdrawals, $7,200 went into a savings account
she shared with David, $4,100 went toward her car, and $7, 500
went toward her credit cards. Wile sone of the remaining
$48, 700 paid for their basic living expenses, David received

little marginal benefit fromhis wife’'s extra cash. She spent
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nost of it on small-noney itens that benefited only her. She
al so gave sone of the noney to her children and her ex-husband.
O the $7,200 she put into their joint savings account in 1999,
David withdrew about $1,670. But in their life--a life where
they chose to spend nearly all their legitimate 1999 i nconme of
$100, 000--this extra i ncome was not “significant”.

We al so ask whether David significantly benefited from not
paying the tax. See Rev. Proc. 2000-15, sec. 4.03(2)(c), 2000-1

C.B. at 448; Mellen v. Comm ssioner, T.C Meno. 2002-280. Her e,

we think it is inportant that the Billingses filed for bankruptcy
under chapter 7 in May 2002. Chapter 7 required themto
liquidate all of their nonexenpt assets, and turn that noney over
to a trustee. Rosalee’s tax debt was not dischargeabl e, however
and so she wll continue to owe the IRS until that debt (which
the parties stipulated was close to $30,000 by the end of 2006)
is paid in full. W therefore do not consider David to have this
unpai d tax noney available for his personal use, and we find that
t he Comm ssioner clearly erred when he found that David
significantly benefited fromthe partial nonpaynent of the

Billingses” 1999 taxes.
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Based on our findings, the chart | ooks |ike this:

Wei ghs for Relief Neut r al Wei ghs agai nst
Rel i ef

No know edge of

t he enbezzl ed
funds at the tinme
the origina
return was filed

No econom c¢ hardship

No significant
benefit

Later conpliance with
Federal tax | aws

Liability
attributable to
nonr equesti ng
spouse.

No di vorce decree

Still marri ed

No abuse present

Thus, of the eight factors described in the revenue
procedure, three weigh toward relief, five are neutral, and only
one wei ghs against relief. David s nere |lack of economc
hardship being too thin a justification for denying himrelief,
we concl ude that the Comm ssioner abused his discretion in

denying David relief, and

Deci sion will be entered

for petitioner.




