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VWHERRY, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code of 1986, as in effect for the year in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.
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this opinion shall not be treated as precedent for any other case.

This case is before the Court on a petition for
redetermnation of a deficiency with respect to petitioners’ 2003
Federal incone tax. After concessions by both parties,? the
i ssue remaining i s whether respondent may require $23, 756 of
depreciation recapture in 2003 on a 1998 GMC Suburban for which
M chael R Birdsill (petitioner) and Melanie J. Birdsill (Ms.
Birdsill) clainmed a section 179 expense deduction on their 2002

joint Federal incone tax return.?

2Respondent concedes that Melanie J. Birdsill is entitled to
i nnocent spouse relief pursuant to sec. 6015(b). Respondent al so
concedes that petitioners are entitled to deduct the foll ow ng
expenses reported on their 2003 Schedule C, Profit or Loss From
Busi ness, totaling $4,553: (1) $71 for advertising; (2) $262 for
of fice expense; (3) $396 for supplies; (4) $2,920 for car and
truck expenses; (5) $392 for repairs and nmintenance; and
(6) $512 for utilities.

Petitioners concede that they are not entitled to deduct the
foll owi ng Schedul e C expenses totaling $17,005 for taxable year
2003: (1) $16,078 for depreciation; (2) $720 for insurance; and
(3) $207 for neals and entertainnment.

30n brief, petitioner requested that “the Interest on any
t axes due be Abated for the period of April 2005 through June
2006 (14 nmonths)”. Pursuant to sec. 6404(e)(1), the Conmm ssioner
may abate part or all of an assessnent of interest on any
deficiency or paynent of incone tax. Abatenent may be granted to
the extent that any tax deficiency or delay in paynent is
attributable to unreasonabl e erroneous or dilatory performance of
a mnisterial or managerial act by an officer or enployee of the
| RS acting in his or her official capacity.

This Court lacks jurisdiction over petitioner’s abatenent
request. Cenerally, a taxpayer nust first file with the
(continued. . .)
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Backgr ound

Sonme of the facts have been stipulated. The stipulations,
W t h acconpanyi ng exhibits, are incorporated herein by this
reference. At the tinme the petition was filed, petitioner
resided in Chico, California.

Petitioner has over 30 years’ experience in the broadcast
i ndustry. During 2003, petitioner was a full-time chief engineer
and operations manager for California State University at Chico,
California. |In January 2002 petitioner started a broadcast
engi neering consulting business. In connection wth that
busi ness he created his own database on digital transm ssion
radio towers in order to capitalize on the new Federal
Communi cat i ons Conmi ssion rul es approving a digital broadcast
standard for radio stations. He believed that many radio
stations woul d require new antenna systens.

To create the database petitioner surveyed approxi mately 35
digital transm ssion radio tower sites in northern California in
2003. Approximately half of the radio tower sites that
petitioner surveyed required one visit by petitioner, while the

other half required two visits.

3(...continued)
Comm ssi oner Form 843, Caimfor Refund and Request for
Abat ement. See sec. 301.6404-1(c), Proced. & Admn. Regs. |If
the taxpayer’s request for abatenent of interest is denied, then
t he taxpayer may petition this Court to review the Conm ssioner’s
adverse determ nation. See sec. 6404(h).
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Petitioner owned three vehicles during 2003: (1) A 1993
Ford F-250 truck that was purchased in 2000; (2) a 1998 GVC
Subur ban sport utility vehicle with all-wheel drive that was
purchased in 1998; and (3) a 1997 Pontiac that was purchased in
1997. 4

Petitioner placed the GMC Suburban into use for his business
in 2002 and deducted a depreciation expense of $26,396 on his and
Ms. Birdsill’s 2002 joint Form 1040, U.S. Individual Inconme Tax
Return. Petitioner placed the Ford F-250 into use for his
busi ness on January 3, 2003, and deducted a depreciation expense
of $11,968 on his and Ms. Birdsill’s 2003 joint Form 1040.°

On petitioner and Ms. Birdsill’s 2003 joint Form 1040
Schedule C, Profit or Loss From Busi ness, petitioner reported
$171 in incone and clainmed $21,558 in deductions for his
br oadcast engi neering consul tancy business. Wth respect to his
not or vehicles, petitioner deducted a $2,920 car and truck
expense and a $720 i nsurance expense for the Ford F-250.
Petitioner did not deduct any expenses for the GVC Suburban.

Petitioner attached Form 4562, Depreciation and
Anortization, to the joint Form 1040. |In Section A, Depreciation

and Ot her Information, of Form 4562, petitioner listed as

“Petitioner used the Pontiac to commute to his full-tine job
and for other personal uses.

SPetitioner also deducted a depreciation expense of $4,110
for a conputer placed into service on Jan. 3, 2003.
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“Property used nore than 50%in a qualified business use” the
Ford F-250.° In Section B, Information on Use of Vehicles,
petitioner listed 8,110 mles for both business and total m | eage
of the Ford F-250.

On Decenber 15, 2006, respondent mailed to petitioners the
af orenenti oned notice of deficiency that determ ned a deficiency
of $11, 314 for taxable year 2003. Petitioner and Ms. Birdsil
tinmely petitioned this Court. Their petition stated:

Item 7(b) of the Notice-Depreciation Recapture-is
totally without Merit. |In fact, that issue was “added”

to the Audit Report after an Appeal Request was Fil ed

with the Appeals Ofice in Sacramento, California.

This smacks of a retaliatory action by the Auditor.

Al other Itens are in Dispute. An offer to

Settle was not given any consideration by the Appeals

Ofice; this Case has landed in this Forum because the

Appeals Ofice did nothing for 14 Months (April 2005-

June 2006), and then the Appeals Oficer tried to goad

t he Taxpayer into Signing an Extension of the Statute

of Limtations. Taxpayer indicated that the Extension

woul d only be signed if the Docunment was limted in its

duration and in the scope of the issues invol ved.

Appeals Oficer refused and issued the Notice of

Def i ci ency.

Petitioner and Ms. Birdsill’s divorce becane effective on
June 28, 2007, pursuant to a decree issued on August 30, 2007.
On Cctober 4, 2007, Ms. Birdsill filed an anmended petition
requesting innocent spouse relief. An attachnent to the anended
petition indicated that petitioner did not object to

Ms. Birdsill's request. At trial on Novenber 7, 2007, in Reno,

SPetitioner also listed a conputer. See supra note 5.
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Nevada, respondent conceded that Ms. Birdsill was entitled to

i nnocent spouse relief pursuant to section 6015(b); there was no
obj ection by petitioner.

Di scussi on

Burden of Proof

As a general rule, the Comm ssioner’s determ nation of a
deficiency is presuned correct, and the taxpayer bears the burden
of proving that the determnation is inproper. See Rule 142(a);

Welch v. Helvering, 290 U S 111, 115 (1933). However, pursuant

to section 7491(a), the burden of proof on factual issues that
affect the taxpayer’s tax liability may be shifted to the
Comm ssi oner where the “taxpayer introduces credible evidence
with respect to * * * such issue.” The burden wll shift only if
the taxpayer has, inter alia, conplied with substantiation
requi renents pursuant to the Internal Revenue Code and
“cooperated with reasonabl e requests by the Secretary for

W t nesses, information, docunents, neetings, and interviews”.
Sec. 7491(a)(2). In the instant case, petitioner did not argue
that the burden should shift, and he failed to comply with the
substantiation requirenments. Accordingly, the burden of proof
remai ns on petitioner.

1. Retaliatory Action

Petitioner alleges that the depreciation recapture is a

retaliatory action by the revenue agent who conducted his and
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Ms. Birdsill’ s audit because it becane an issue only after
petitioner and Ms. Birdsill filed an appeal request with
respondent’s Appeals Ofice.” As a general rule, this Court wll
not | ook behind a notice of deficiency. It does not usually
exam ne the evidence used or the propriety of the Conm ssioner’s
nmotives, policy, or procedures in making audit determ nations.

See Riland v. Conm ssioner, 79 T.C 185, 201 (1982); G eenberg’s

Express, Inc. v. Comm ssioner, 62 T.C 324, 327-328 (1974); Human

Engg. Inst. v. Conmm ssioner, 61 T.C 61, 66 (1973); Suarez v.

Comm ssioner, 58 T.C. 792, 814 (1972), overruled in part Quzzetta

v. Comm ssioner, 78 T.C. 173 (1982).

However, this Court has recogni zed an exception to the rule
when there is substantial evidence of unconstitutional conduct on
the Comm ssioner’s part and the integrity of the judicial process
woul d be inmpugned if the Court permtted the Comm ssioner to

benefit fromhis conduct. Suarez v. Conm SSioner, supra;, see

G eenberqg’' s Express, Inc. v. Conm ssioner, supra at 328. But

even in these limted situations, this Court has refused to hold

the notice of deficiency null and void. Human Engg. Inst. v.

'Al t hough petitioners seemto think that this issue was
rai sed by the revenue agent, the record reflects that the issue
was nore |ikely raised by Appeals. To encourage settlenent,
Appeal s officers are discouraged fromraising new issues.
However, per Policy Statenment P-8-49, which was in effect when
this case was before Appeals (and is now part of Policy Statenent
P-8-2 (Jan. 5, 2007)), Appeals is not supposed to raise a new
i ssue “unless the ground for such action is a substantial one and
the potential effect upon the tax liability is material.”
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Conmi ssi oner, supra; Suarez v. Conm ssioner, supra;, see

G eenberqg’' s Express, Inc. v. Conm Ssioner, supra.

Al t hough petitioner alleged retaliatory action in his
petition, he offered no i ndependent evidence to support his
all egation. Furthernore the record does not indicate that any of
respondent’s agents engaged in conduct that violated petitioner’s
rights. As petitioner has not shown that respondent’s deficiency
determ nation was arbitrary or erroneous, or that the
determ nati on was not supported by the proper foundation, it is
i nappropriate for this Court to | ook behind the notice of
deficiency to exam ne the basis for, or reasons behind,

respondent’s determnation. See R land v. Conm ssioner, supra.

The notice of deficiency, therefore, is valid, and respondent’s
deficiency determ nation is presunmed correct.

[11. Deductions

A. General Rul es

Deductions are a matter of |egislative grace, and the
t axpayer bears the burden of proving that he is entitled to any

cl ai med deducti ons. | NDOPCO, Inc. v. Conm ssioner, 503 U S. 79,

84 (1992); New Colonial Ice Co. v. Helvering, 292 U S. 435, 440

(1934). Taxpayers nust maintain records relating to their incone
and expenses and nust prove their entitlenent to all clainmed

deductions, credits, and expenses in controversy. See sec. 6001,
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Rul e 142(a); INDOPCO, Inc. v. Conm ssioner, supra; Welch v.

Hel veri ng, supra.

B. Substanti ati on Requirenents of Section 274(d)

Section 274(d) applies to: (1) Any traveling expense,

i ncluding neals and | odgi ng away from hone; (2) entertainnment,
anmusenent, and recreational expenses; (3) gift expenses; or (4)
the use of “listed property”, as defined in section 280F(d)(4),

i ncl udi ng autonobiles. To deduct such expenses, the taxpayer
must substantiate by adequate records or sufficient evidence to
corroborate the taxpayer’s own testinony: (1) The anount of the
expenditure or use, which includes mleage in the case of
autonobiles; (2) the tine and place of the travel, entertainnent,
or use; (3) its business purpose; and in the case of an

entertai nment or gift expense, (4) the business relationship to
t he taxpayer of each expenditure or use. Sec. 274(d).

To satisfy the adequate records requirenment of section
274(d), a taxpayer nust maintain records and docunentary evi dence
that in conbination are sufficient to establish each el enent of
an expenditure or use. Sec. 1.274-5T(c)(2), Tenporary |Inconme Tax
Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). Although a
cont enporaneous | og is not required, corroborative evidence to
support a taxpayer’s reconstruction “of the elenents * * * of the
expenditure or use nust have a high degree of probative value to

el evate such statenent” to the level of credibility of a
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cont enpor aneous record. Sec. 1.274-5T(c)(1), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).
Under Cohan, if a factual basis exists to do so, the Court
may approxi mate the all owabl e expense, bearing heavily agai nst
the taxpayer who failed to maintain adequate records. Cohan v.

Commi ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930). However,

section 274(d) overrides the Cohan rule with respect to section
280F(d) (4) “listed property” and thus specifically precludes the
Court from all owi ng aut onobil e expenses on the basis of any
approxi mation or the taxpayer’s uncorroborated testinony. Sec.
1.274-5T(a)(4), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985).

C. Depreciable Assets

A taxpayer may elect to deduct as a current expense the cost
of any section 179 property, with certain dollar |[imtations,
that is acquired by purchase in the active conduct of a trade or
busi ness and placed in service during the taxable year.

Sec. 179(a), (b), (d)(1); see sec. 1.179-4(a), Incone Tax Regs.
To deduct depreciation pursuant to section 179 for property

subj ect to section 280F, such as autonobiles, a taxpayer mnust
establish that business use exceeds 50 percent. Sec. 280F(b)(3);
sec. 1.179-1(d), Inconme Tax Regs. |If business use of listed
property falls to 50 percent or less, then it is subject to the

depreciation recapture rules of sections 179(d)(10) and
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280F(b)(2), respectively. The recapture rule of section

280F(b) (2) takes precedence. Sec. 1.179-1(e)(1), Incone Tax

Regs.
Section 280F(b)(2) provides:
(2) Recapture.--
(A) Where business use percentage does not exceed
50 percent.—If--

(1) property is predomnantly used in a
qual i fied business use in a taxable year in which it is
pl aced in service, and

(1i) such property is not predom nantly
used in a qualified business use for any subsequent
t axabl e year,

then any excess depreciation shall be included in gross
incone for the taxable year referred to in clause (ii),
and the depreciation deduction for the taxable year
referred to in clause (ii) and any subsequent taxable
years shall be determ ned under section 168(Q)
(relating to alternative depreciation system

A taxpayer nust be able to substantiate the use of any “listed

property”, as prescribed in section 274(d)(4), for any taxable
year for which recapture under section 280F(b)(3) may occur.
Sec. 1.280F-3T(d)(3), Tenporary Incone Tax Regs., 50 Fed. Reg.
46038 (Nov. 6, 1985).°

8Sec. 1.280F-3T(d)(3), Tenporary Incone Tax Regs., 49 Fed.
Reg. 42708 (Qct. 24, 1984), provides the followi ng as an exanpl e:
“in the case of 3-year recovery property, the taxpayer shal
maintain a log, journal, etc. for six years even though the
taxpayer fully depreciated the property in the first three
years.”
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At trial petitioner testified that during 2003 he used the
Ford F-250 truck for 75 percent of his business mleage and the
GMC Suburban for 25 percent of his business mleage.
Petitioner’s estimation of the business use of the GVC Suburban
appears to be based on the fact that at least 4 of the 34 or 35
radio tower sites he visited in 2003 required an all wheel drive
vehicle to gain access to the site. Those four sites, which
required the use of the all wheel drive GMC Suburban, were, on
average, approximately 150 mles from Chico, California.
According to petitioner, nost of the sites that did not require
an all wheel drive vehicle, for which he normally used the Ford
F-250, were less than 150 miles from Chico, California.
Petitioner also used the GMC Suburban for “other things * * *
[ he] was doing with * * * [his business, such as] taking a client
to an existing radio station”.

While the Court finds petitioner’s testinony that he used
t he GVC Suburban for business purposes in 2003 to be credible, it
does not establish that the GVMC Suburban was used nore than 50
percent of the tinme for business purposes. Petitioner admtted
that the GMC Suburban was “used on a personal level to take ny
spouse to her doctor’s appointnments” and “[minimal trips, other

t han nmedi cal appointnments for ny spouse”. Unfortunately,
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petitioner did not keep any records of the business or personal
use of his GVC Suburban in 2003.°

Petitioner’s uncorroborated testinony and bare assertions on
brief, without other adm ssible evidence, do not establish that
he used the GVC Suburban nore than 50 percent for business
purposes in 2003. The Court views this testinony--provided sone
4 years after the fact fromnenory--as little nore than educated
specul ation. Consequently, petitioner has not net the strict
substantiation requirenents of section 274(d). Accordingly, the
Court sustains respondent’s determ nation that $23, 756 of
depreciation clainmed for the GVC Suburban was subject to
recapture in taxable year 2003.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed

herein, we conclude that they are neritless, noot, or irrelevant.

°Petitioner attached to his brief a handwitten docunent,
dated Jan. 6, 2005, that contained his notes of a neeting on that
date with Internal Revenue Service Agent Dale Duttey
(M. Duttey). Attachnments to briefs are not evidence if the
material therein was not contained in the joint stipulation of
facts or introduced as evidence at trial. See Rule 143(b). In
any event, the docunent is devoid of any information regarding
t he busi ness use or mleage of the GVC Suburban. Petitioner also
attached M. Duttey’'s handwitten notes regarding the audit of
petitioner and Ms. Birdsill’s 2003 joint Federal incone tax
return. M. Duttey’s notes include only the foll ow ng notation
regardi ng the GMC Suburban: “per TP s OT [oral testinony] the
subur ban did not neet business needs - TP now using a pickup
truck [Ford F-250] - Suburban is bel ow 50% bus[i ness] use”.
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To reflect the foregoing and concessions by both parties,

Deci sion will be entered

under Rul e 155.




