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RUVWE, Judge: The petition in this case was filed pursuant
to the provisions of section 7463 of the Internal Revenue Code
and in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of

determ nation). This case is before the Court on respondent’s

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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nmotion for summary judgnent. Pursuant to section 7463(b), the
decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other
case.

Backgr ound

Petitioner resided in California at the tine he filed the
petition.

On January 26, 2009, a partially illegible but tinely
petition was filed contesting a notice of determ nation
concerning petitioner’s 2004 tax year, a copy of which was
attached to his petition. On March 17, 2009, petitioner filed an
anended petition contesting the notice of determ nation, stating:
“I RS never supplied docunentation as requested. At no tine did
| RS produce docunents as regards incone.”

After this case had been cal endared for trial at the
February 1, 2010, San Francisco, California, trial session of
this Court, respondent filed a notion for sunmary j udgment
captioned “Mdtion for Partial Summary Judgment” (notion for
summary judgnent). In the preanble thereof, however, respondent
moves “for summary adjudication in respondent’s favor, upon al
i ssues presented in this case.” A few weeks |ater, respondent

filed a supplement to the notion for summary judgnent, clarifying
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t hat respondent is seeking summary adjudication “for the 2004
year dealing with petitioner’s Collection Due Process.”?

In the notion for sunmary judgnent respondent alleges that
petitioner’s only dispute is with the underlying tax liability,
t hat respondent sent to petitioner’s |ast known address a notice
of deficiency for taxable year 2004 and that petitioner filed a
petition with the Tax Court, that the Tax Court entered a
decision resolving petitioner’s underlying liability for the 2004
t axabl e year, and that respondent’s Appeals officer “took into
consideration the full adm nistrative record before sustaining
the Final Notice— Notice of Intent to Levy.”

Attached to the notion for summary judgnent was a
decl aration by respondent’s Appeals officer wherein she states
that her determnation to proceed with collection was “based on a
full review of the adm nistrative record before ne.” Attached to
the Appeals officer’s declaration were 11 exhibits, the | ast of

whi ch was a Form 4340, Certificate of Assessnents, Paynents, and

2 Attached to the anended petition was a notice of
deficiency dated Cct. 20, 2008, regarding petitioner’s 2005 tax
year. Respondent, in his answer to the anmended petition, alleges
that the petition in this case is tinmely with respect to both the
collection action for tax year 2004 and the deficiency action for
tax year 2005. In the light of the inpropriety of filing one
petition to contest both a notice of determ nation and a notice
of deficiency, the Court, by order dated Jan. 15, 2010, severed
the deficiency and collection cases. The deficiency case has
been returned to the Court’s general docket for further
proceedi ngs and assi gned docket No. 31250-09S.
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QO her Specified Matters, for petitioner’s 2004 tax year that was
current through COctober 27, 2009.

In respondent’s notion for sunmary judgnent, respondent
indicates that petitioner objects to the granting of the notion.

Di scussi on

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted where there is no genuine issue as to any material fact
and a decision may be rendered as a matter of law. Rule 121(a)

and (b); see also Sundstrand Corp. v. Conm ssioner, 98 T.C. 518,

520 (1992), affd. 17 F.3d 965 (7th Cr. 1994); Naftel v.

Commi ssioner, 85 T.C 527, 529 (1985). The noving party bears

the burden of proving that there is no genuine issue of naterial

fact, and factual inferences will be read in a manner nobst

favorable to the party opposing sunmmary judgnment. Dahlstromyv.

Conm ssioner, 85 T.C. 812, 821 (1985); Naftel v. Conm ssioner,

supra at 529. However, if there exists any reasonable doubt as
to the facts at issue, the notion nust be denied. Wells v.

Comm ssioner, T.C Menp. 2010-5 (citing Espinoza v. Conmm Ssioner,

78 T.C. 412, 416 (1982)).
Respondent’s allegation that petitioner’s underlying tax
ltability for 2004 has been assessed pursuant to a decision of

this Court would, if true, normally preclude petitioner from
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contesting his underlying tax liability. However, the Form 4340
attached to respondent’s notion for summary judgnent appears to
be inconsistent with respondent’s allegation that the assessnent
was made pursuant to a decision of this Court. The Form 4340
gives no indication that a notice of deficiency was mailed to
petitioner or that the assessnent was nmade pursuant to a deci sion
of this Court. Rather, the Form 4340, indicating an assessnent
date of Decenber 17, 2007, states: “Additional tax assessed by
exam nation agreed audit deficiency prior to 30 or 60 day
letter”. This statenent on the Form 4340 seens to contradict
respondent’s allegation that respondent nmailed to petitioner a
statutory notice of deficiency for taxable year 2004 on July 17,
2006, and that the tax was assessed pursuant to a decision of
this Court. The apparent inconsistency between respondent’s
al l egation and the Form 4340 rai ses sufficient doubt about the
factual basis for respondent’s notion for sunmmary judgnment so as
to require us to deny the notion.

Form 4340 is normal ly a readabl e and under st andabl e hi story
of transactions and events concerning a taxpayer’s account for a

particul ar taxable period, see Tufft v. Conm ssioner, T.C Meno.

2009-59, and is “‘generally regarded as being sufficient proof,
in the absence of evidence to the contrary, of the adequacy and
propriety of notices and assessnents that have been made.’” O um

v. Comm ssioner, 123 T.C. 1, 9 (2004) (quoting Gentry v. United
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States, 962 F.2d 555, 557 (6th Gir. 1992)), affd. 412 F.3d 819
(7th Cr. 2005).

In lien and | evy cases under sections 6320 and 6330 we have
encour aged respondent to include a Form 4340 when naking a notion
for summary judgnment. The Chief Counsel of the Internal Revenue
Servi ce has recogni zed the inportance of submtting a Form 4340
to the Court when filing notions for summary judgnent and has
instructed his attorneys as foll ows:

A certified copy of an updated Form 4340 transcri pt
shoul d al so be submtted with all sunmary judgnent
nmotions. The Form 4340 transcript has been
consistently requested by Tax Court judges in summary
j udgnment cases. Even though this transcript is
prepared after the issuance of the notice of

determ nation, subm ssion of the Form 4340 is not a
violation of the record rule because it generally
contains the sanme information originally reviewed by
the appeals or settlenment officer in making the CDP
determ nation. See Bowran v. Conmm ssioner, T.C Meno.
2007-114. * * * [Chief Counsel Notice CC 2009-010
(Feb. 13, 2009).]

O course, it is of equal inportance that any Form 4340 used

to support a notion for sunmary judgnment be verified as correctly
descri bing the events and assessnent shown on the Form 4340.
Thus, the Chief Counsel has instructed his attorneys: “The Form
4340 shoul d be reviewed thoroughly and any issues raised by
entries on the Form 4340, or inconsistencies with other
docunents, should be explained in the notion.” 1d. W agree.

On the basis of the record before us, we will deny

respondent’s notion for sumrary judgnent, as supplenented. This
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case remai ns calendared for trial at the Court’s February 1,

2010, San Francisco, California, trial session, where the parties
wi |l have an opportunity to clarify and attenpt to support their
positions.

To reflect the foregoing,

An appropriate order wll

be i ssued.



