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GOEKE, Judge: This case was heard pursuant to the

provi sions of section 7463% in effect when the petition was

lKatie Tolliver (Tolliver) and Mary Gllum (G I1un
represented petitioner at the trial of this case. Shortly after
trial, Tolliver and Gllumfiled a notion for | eave to wthdraw
t heir appearances. The Court granted the notion on Aug. 1, 2011

2Section references are to the Internal Revenue Code, and
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.
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filed. Pursuant to section 7463(b), the decision to be entered
is not reviewable by any other court, and this opinion shall not
be treated as precedent for any other case.

Petitioner seeks judicial review of respondent’s notice of
determ nation sustaining the proposed collection via |levy of an
incone tax liability for 2006. W have jurisdiction under
section 6330(d). For the reasons explained herein we sustain the
collection action for a reduced liability.

Backgr ound

Petitioner Janes Edw n Bl ackburn lived in Tennessee when he
filed a tinely petition seeking this Court’s review of the notice
of determ nation which sustained the proposed |evy after an
adm ni strative review.

M. Bl ackburn had previously filed a tinmely incone tax
return for 2006, and the return was selected for audit by the
I nternal Revenue Service (IRS). The IRS disallowed unreinbursed
enpl oyee busi ness expense deductions clained on the return, and a
noti ce of deficiency was issued in March 2009. No petition to
this Court was filed after this notice of deficiency. At trial
we determned that M. Bl ackburn’s testinony regarding his
failure to receive the notice of deficiency was credi ble, and we
allowed himto present evidence in support of his position that

his 2006 tax liability was overst at ed.
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M. Bl ackburn offered a Form 1040X, Amended U.S. [ ndividual
| ncome Tax Return, for 2006 at trial as an exhibit, and the Court
accepted it into the record. The Form 1040X refl ected no i ncone
tax due for 2006, but we nust determ ne whether the deductions
reflected on this Form 1040X are supported by the substantiating
evidence in the trial record.

On brief, respondent has conceded that M. Bl ackburn has

subst anti at ed unrei nbursed enpl oyee busi ness expenses as foll ows:

Aut o i nsurance $1, 000
Auto registration fee 27
Auto repairs 837
Aut o depreci ation 2,560

Respondent al so concedes a tax preparation fee deduction of $148.
M. Bl ackburn’s Form 1040X reflects item zed deducti ons of
$29, 897, including State taxes of $1,062, honme nortgage interest
of $7,154, gifts to charity of $2,476, a tax preparation fee
al | oned by respondent, and unrei nbursed enpl oyee busi ness
expenses totaling $20,016, which were then reduced to $19, 205 by
the 2-percent of adjusted gross incone limtation.
M. Bl ackburn drove his autonobile for a substantial nunber
of mles as part of his enploynent with Perfornmance Sal es &
Mar keting, but he failed to maintain a contenporaneous |log of his

busi ness-related travel. He maintains that virtually 100 percent
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of his mleage was business related. He was reinbursed by his
enpl oyer for fuel expenses, food expenses, and a significant
portion of his | odging expense.

M. Bl ackburn al so clains home office expenses as part of
t he unrei nbursed enpl oyee busi ness expense deduction. However,
he did not support his claimwith either testinony or adequate
docunentation. The disputed anmounts al so include State sal es
taxes and an additional deduction for home nortgage interest.

Respondent allowed M. Bl ackburn to raise his liability
argunent in a supplenental adm nistrative proceeding after this
case was docketed, but the settlement officer denied that any
change in the liability anount was warranted because M.
Bl ackburn had failed to tinmely supply information.

Di scussi on

M . Bl ackburn has the burden to substantiate the expenses
not conceded by respondent. See Rule 142(a). He has not argued
that section 7491 would shift the burden to respondent, and the
provi sions of that section have not been nmet in any event.

Respondent’ s admi ni strative determnation is reviewed for
abuse of discretion. 1In a levy case, when the underlying
l[iability is properly at issue, the Court reviews the Appeals

enpl oyee’ s determ nati on de novo. Goza v. Conmm ssioner, 114 T.C.

176, 182 (2000). \Whether a taxpayer may chal |l enge the underlying

litability is decided by the Court de novo. Sego v. Comm Ssioner,
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114 T.C. 604, 609-610 (2000). W have found that M. Bl ackburn
did not receive a notice of deficiency and therefore he may
challenge the liability. See sec. 6330(c)(2)(B). H s only
di spute with respondent’s determ nation concerns the liability.

Al l reasonabl e and ordi nary expenses incurred during a
taxabl e year for the production of incone are deductible. Sec.
212. However, any such deducti bl e expense nust be substanti ated
by adequate records. Sec. 6001.

Certai n expenses can be deducted only if the taxpayer can
substantiate (1) the anmount of the expense, (2) the tine and
pl ace the expense was incurred, and (3) the business purpose of
t he expense. Sec. 274(d); sec. 1.274-5A(b)(2), Incone Tax Regs.
Such expenses include neals and entertai nnent expenses, travel
expenses, and expenses related to an autonobile. Secs. 274(d),
280F(d)(4). The strict substantiation requirenents provide that
a taxpayer submt a contenporaneous record to establish that he
nmeets the el ements of section 274(d). Sec. 1.274-5T(c),
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6, 1985).

M. Bl ackburn has provided no docunentation regarding his
meal s and entertai nment expenses or his nonautonobil e expenses.
He has provi ded sone contenporaneous records regarding his
aut onobi | e expenses, but they are generally insufficient to
substantiate the nunber of mles driven and when and where he

drove for business. See sec. 1.274-5T(c), Tenporary |Inconme Tax
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Regs., supra. Accordingly, he is not entitled to deduct any
travel expenses other than those respondent conceded.

Regardi ng the hone office expense, M. Bl ackburn has failed
to establish the portion of his honme which was devoted to his
enpl oynent, nor did he establish in the record that the
addi tional nortgage interest expense was his personal expense.
Respondent points out that one of the Fornms 1098, Mortgage
I nterest Statenment, which respondent received from M. Blackburn
after trial regarding additional nortgage interest reflects an
addi tional person as joint payee. Respondent argues that M.

Bl ackburn did not seek to have this docunent stipulated into the
record and also failed to testify regarding who paid the interest
in question. W agree with respondent and find that M.

Bl ackburn has failed to carry his burden of proof regarding the
home office expense and the additional nortgage interest expense
and al so that he did not properly raise these issues with the

settl enent officer. See Ganelli v. Comm ssioner, 129 T.C. 107

(2007) .

The remai ning disputed itemis the State sal es tax.
Respondent argues this itemwas not tinely raised. However, we
do not find this argunent is correct regarding the State tax
i ssue, and we find that a deduction for State tax of $1,062 is

allowable. Finally, we find respondent has not contested the
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claimed charitable contribution deduction of $2,476 and the hone
nortgage interest deduction of $1, 850.

Because of our findings and the concessions, a Rule 155
conputation is required.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




