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In 2001 two partners of partnership P borrowed
Treasury securities and sold themin the open market;
i.e., a short sale. They contributed the short sale
proceeds and the obligation to cover the short sale to
P in exchange for interests in P. The two partners
clainmed their bases in P were increased by the short
sal e proceeds but not reduced by the obligation to
cover the short sale. P then redeened the two
partners’ interests in P. On their Federal incone tax
returns the two partners clained significant |osses
W th respect to the redenption and subsequent sal e of
assets received in the redenption. Neither the
partnership nor the two partners disclosed their
participation in the transaction on tax returns for
2001 and 2002.

Sec. 6501(c)(10), I.R C., provides that if a
taxpayer fails to disclose on a return or statenent for
any taxabl e year any information required under sec.
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6011, I.R C., with respect to a listed transaction as
defined in sec. 6707A(c)(2), I.R C., the period of
limtations for assessnent of any tax inposed with
respect to the transaction does not expire until 1 year
after the Internal Revenue Service is furnished the
information so required. R argues that P and its
partners were required to disclose their participation
in the transaction at issue under sec. 6501(c)(10),
. R C

Petitioner argues that:

(1) Because sec. 6707A, I.R C., is incorporated
into sec. 6501(c)(10), I.R C, the effective date of
sec. 6707A, I.R C., controls and sec. 6501(c)(10),
| . R C., cannot apply to any transaction for which a
return or statenment was due on or before Cct. 22, 2004;

(2) sec. 1.6011-4T, Tenporary |Incone Tax Regs.
(the tenporary regulation), 67 Fed. Reg. 41327 (June
18, 2002), which requires disclosure of participation
inlisted transactions, is invalid because it violates:

(a) Executive Order 12866, 3 C.F.R 638 (1994)
(Executive Order 12866);

(b) the Regulatory Flexibility Act (RFA), 5 U S C
secs. 601-612 (1994);

(c) the Adm nistrative Procedure Act, 5 U S. C
sec. 553(b) and (c) (1994).

Hel d: Sec. 6501(c)(10), I.R C., is effective for
tax years with respect to which the period for
assessing a deficiency did not expire before Cct. 22,
2004. The effective date of sec. 6707A, |.R C

defining “listed transaction” and incorporated into
sec. 6501(c)(10), I.R C., has no bearing on the
application of sec. 6501(c)(10), I.R C, in this case.

Hel d, further: the tenporary regul ati on does not
viol ate Executive Order 12866 or the RFA

Hel d, further: the tenporary regul ati on was
repl aced by sec. 1.6011-4, Incone Tax Regs. (the final
regulation), T.D. 9046, 2003-1 C. B. 614, effective Feb.
28, 2003, and the rules of the tenporary regul ati on
were incorporated into the final regul ation.
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Hel d, further: the final regulation is valid and
requi res disclosure of the 2001 transaction on the
partnership’s and the partners’ 2002 returns.

Hel d, further: The period of Iimtations for
assessnment of tax resulting fromthe adjustnent of
partnership itenms with respect to the transaction at
issue is open for the year 2001 under sec. 6501(c)(10),
. R C.

Ernest S. Ryder, Richard V. Vermazen, and Lauren A.

Ri nsky, for petitioner.

Donna F. Herbert and Jonathan H. Sloat, for respondent.

OPI NI ON

HAI NES, Judge: This case is before the Court on
respondent’s notion and petitioner’s cross-notion for parti al
summary judgnent filed pursuant to Rule 121.! The issues are:

(1) Whether the effective date of section 6707A precludes
application of section 6501(c)(10) to the transaction at issue;
(2) whether the transaction at issue is a listed transaction; and
(3) whether the period of limtations for assessnent of tax
resulting fromthe adjustnent of partnership itens with respect
to the transaction at issue is open for 2001 under section

6501(c) ( 10).

Unl ess ot herwi se indicated, section references are to the
I nternal Revenue Code (Code), as anmended. Rule references are to
the Tax Court Rules of Practice and Procedure. Anpbunts are
rounded to the nearest dollar.
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Backgr ound

BLAK I nvestnents (the partnership) is a California general
partnership created by Robert and Lori Manroe (the Manroes). The
Manroes are partners of the partnership as are two trusts created
by the Manroes for the benefit of their children. The petition
has been brought by Robert and Lori Manroe, as trustees of the
Kyle W Manroe Trust, tax matters partner of the partnership.

| . The Transaction at |ssue

On Decenber 4, 2001, the Manroes as trustees of the Manroe
Fam |y Trust opened an account with A G Edwards & Sons, Inc. On
Decenber 10, 2001, the Manroes deposited $825,000 into the Manroe
Fam |y Trust account. On Decenber 12, 2001, the Mnroes, through
the Manroe Fam |y Trust Account, borrowed Treasury notes maturing
on Novenber 15, 2006, with a maturity val ue of $6,815,000. The
Treasury notes were then sold on the open market for $5, 481, 713;
i.e., the Treasury notes were sold short.? O the proceeds,
$2, 491, 233 was allocated to M. Manroe and $2, 990, 480 was
all ocated to Ms. Manroe.

On Decenber 12, 2001, the Manroes contributed the short sale
proceeds, the $825, 000 previously deposited into the Manroe

Fam |y Trust account, and the obligation to cover the short sale

2A short sale is the sale of borrowed securities, typically
for cash. The short sale is closed when the short seller buys
and returns identical securities to the person fromwhom he
borrowed t hem
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to the partnership in exchange for a conbi ned 95.2964- per cent
partnership interest. The two trusts for the children each
contributed $20,000 in exchange for respective 2.3518-percent
partnership interests.

M. Manroe reported a $2, 866,688 capital contribution to the
partnership, of which $2,491, 233 was proceeds fromthe short
sale. Ms. Manroe reported a $3, 440,025 capital contribution to
t he partnership, of which $2,990,480 was proceeds fromthe short
sale. Neither of their contributions was reduced by the
partnership’s obligation to cover the short sale.

On Decenber 28, 2001, the partnership redeened M. Manroe’s
partnership interest for $380,988.° O that anpbunt, M. Manroe
recei ved $330, 988 and 82,645 Swiss francs having a fair market
val ue of $50,000. On Decenber 28, 2001, the partnership redeened
Ms. Manroe’s partnership interest for $457,185. That anount did
not include any foreign currency.

On Decenber 31, 2001, M. Manroe converted his 82,645 Sw ss
francs into U.S. dollars in the anbunt of $45,931.

On January 11, 2002, the partnership covered the short sale
by purchasing treasury notes with a face val ue of $6, 815, 000

mat uri ng on Novenber 16, 2006, for $5, 600, 567.

3The record is inconsistent as to whether the redenption
price of M. Manroe’s interest is $380,988 or $330,988. The
i nconsi stency has no bearing on the issues presented in these
notions. For purposes of these notions, we shall assune the
redenption price was $380, 988.
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1. The Manroes’ Position on the Tax Consequences of the
Tr ansacti on

The Manroes claimthat upon making their initial
contributions to the partnership their total basis in their
partnership interests was $6, 306, 713, equal to the total short
sal e proceeds of $5,481,713 and the $825,000 cash. See sec. 722.
The Manroes took the position that the obligation to cover the
short sale was not a liability for purposes of section 752(b).

M. Manroe cl ains that when the partnership redeened his
partnership interest, he recognized no gain or |oss because the
nmoney distributed did not exceed his basis in the partnership.
See sec. 731(a). He clains that his basis in the Sw ss francs
becane $2,585,700; i.e., his total basis in the partnership
interest | ess the cash distributed. See sec. 732(b). M. Manroe
further clainms that when he converted his Swiss francs into U S
dol l ars he recogni zed an ordinary |oss of $2,539,769. The
purported | oss was claimed on Schedul e E, Suppl enental |nconme and
Loss, of the Manroes’ joint 2001 Form 1040, U.S. I ndividual
I ncone Tax Return. The |loss was reported as being from *“Cul ebra
Trading Partners, Ltd.”, although it was attributable to the
transaction descri bed above.

Ms. Manroe clains that when the partnership redeened her
partnership interest, she recognized a short-termcapital |oss of
$2, 982,840, equal to her basis |less the anobunt of nobney received.

See secs. 731(a)(2), 741. The short-termcapital |oss was



-7-
claimed on Schedule D, Capital Gains and Losses, of the Manroes’
2001 Form 1040. The clained | oss offset $1,474,391 of short-term
capital gains for 2001. The Manroes cl ainmed a $458, 190 carryover
| oss on their 2002 return.*

Nei t her the partnership nor the Manroes attached a
di scl osure statenment to its or their 2001 return. They did not
file a copy of a disclosure statement with respondent’s Ofice of
Tax Shelter Analysis. No naterial adviser provided respondent
with information regarding the partnership s or the Manroes’
participation in the transaction. See sec. 6112.

I[11. Procedural History

On Cctober 13, 2006, respondent issued the partnership a
notice of final partnership adm nistrative adjustnent (FPAA).
Respondent determ ned that the partnership was a sham was forned
and availed of solely for the purpose of overstating the bases of
partnership interests, and | acked econom ¢ substance. Respondent
contends that the consequence of these determ nations, if they
are sustai ned, would be the disall owance of the |osses the

Manroes cl ai med on their 2001 and 2002 joint returns and

“On Cct. 18, 2006, shortly after the issuance of the FPAA,
the Manroes submtted to respondent a Form 1040X, Anended U. S.
I ndi vi dual I ncone Tax Return, for 2002. The anended return
elimnated the capital |oss carryover and increased the Mnroes’
i ncome by $458,190. Respondent did not process the anended
return.
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i nposition of accuracy-related penalties determ ned at the
partnership | evel upon the partners. See sec. 6221.

The tax matters partner tinely petitioned the Court for
review of the FPAA, asserting anong other things that the statute
of limtations bars the determnation of a liability with respect
to partnership itenms or affected itens for 2001. Respondent, in
hi s answer, asserted that section 6501(c)(10) applies to the
transaction because it constituted a |listed transaction requiring
di scl osure. Petitioner denied the applicability of section
6501(c)(10) inits reply. On Novenber 30, 2007, the Court filed
respondent’s notion for partial sunmary judgnment on the statute
of limtations issue. On March 10, 2008, the Court filed
petitioner’s cross-notion for partial sumrary judgnment on the
sanme issue. A hearing on the notions was held in San Di ego,

Cal i fornia.

Di scussi on

The Period of Limtations for Partnerships and Their
Partners Cenerally

Under the general rule set forth in section 6501(a), the
I nternal Revenue Service (IRS) is required to assess tax (or send
a notice of deficiency) wthin 3 years after a Federal incone tax
return is filed. 1In the case of a tax inposed on partnership
itens, section 6229 sets forth special rules to extend the period
of limtations prescribed by section 6501 with respect to

partnership itenms or affected itens. See sec. 6501(n)(2); Rhone-
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Poul enc Surfactants & Specialties, L.P. v. Conm ssioner, 114 T.C.

533, 540-543 (2000). Section 6229 provides in pertinent part:

SEC. 6229. PERIOD CF LI M TATI ONS FOR MAKI NG
ASSESSMENTS.

(a) General Rule.— Except as otherw se provided in
this section, the period for assessing any tax inposed
by subtitle A with respect to any person which is
attributable to any partnership item (or affected item
for a partnership taxable year shall not expire before
the date which is 3 years after the later of--

(1) the date on which the partnership return
for such taxable year was filed, or

(2) the last day for filing such return for
such year (determ ned wthout regard to
ext ensi ons).
Section 6229 suppl enents section 6501. It is not a separate
statute of limtations for assessnents attributable to

partnership itenms. AD dobal Fund, LLC v. United States, 481

F.3d 1351 (Fed. G r. 2007); Rhone-Poulenc Surfactants &

Specialties, L.P. v. Conm ssioner, supra at 545. | n Rhone-

Poul enc Surfactants & Specialties, L.P. v. Conm ssioner, supra at

539, the Court analyzed sections 6229 and 6501 as applicable to
an FPAA. The Court stated:

The I nternal Revenue Code prescribes no period
during which TEFRA partnership-1evel proceedi ngs, which
begin wwth the mailing of the notice of final
partnership adm ni strative adjustnment, nust be
commenced. However, if partnership-|evel proceedings
are comrenced after the tinme for assessing tax agai nst
the partners has expired, the proceedings wll be of no
avai |l because the expiration of the period for
assessing tax against the partners, if properly raised,
wi |l bar any assessnments attributable to partnership
itens.
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Id. at 534-535; see AD dobal Fund, LLC v. United States, supra;

G5 Inv. Pship. v. Conmm ssioner, 128 T.C. 186 (2007).

Under section 6229(d) the mailing of an FPAA suspends the
runni ng of both 3-year periods--the section 6501(a)

period and the section 6229(a) period. See Rhone-Poul enc

Surfactants & Specialties, L.P. v. Conm ssioner, supra at 552-

553. The suspension is for the period during which an action for
judicial review of the FPAA may be brought (and, if an action is
brought, until the decision of the court has becone final) and
for 1 year thereafter. Sec. 6229(d).

The Manroes filed their 2002 return on October 15, 2003.

The FPAA was issued on October 13, 2006. Petitioner concedes
that pursuant to section 6501(a) the period for assessnent of tax
attributable to partnership itens for the Manroes’ 2002 tax year
was open when the FPAA was i ssued.

The Manroes filed their 2001 return on October 15, 2002,
nore than 3 years before the issuance of the FPAA. Therefore,
under the general rule of section 6501(a) the Manroes contend
that the 2001 tax year has cl osed. However, respondent argues
that the period for assessnent of tax attributable to partnership
items for 2001 is open under section 6501(c)(10) with respect to
a listed transaction if the taxpayer has not nmade the requisite

di scl osure of his participation in the listed transaction.
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Nei t her party disputes our jurisdiction over this issue, but
we shall exam ne it nonethel ess. Section 6226 provides in

pertinent part:

SEC. 6226. JUDI Cl AL REVI EW OF FI NAL PARTNERSHI P
ADM NI STRATI VE ADJUSTMENTS.

(c) Partners Treated as Parties.--If an action is
br ought under subsection (a) or (b) with respect to a
partnership for any partnership taxable year--

(1) each person who was a partner in such
partnership at any tinme during such year shall be
treated as a party to such action, and

(2) the court having jurisdiction of such
action shall allow each such person to participate
in the action.

(d) Partner Must Have Interest in Qutcone.--

(1) I'n order to be party to action.--
Subsection (c) shall not apply to a partner after
t he day on which--

(A) the partnership itens of such
partner for the partnership taxable year
becane nonpartnership itens by reason of 1 or
nore of the events described in subsection
(b) of section 6231, or

(B) the period within which any tax
attributable to such partnership itens may be
assessed agai nst that partner expired.

Not wi t hst andi ng subpar agraph (B), any person
treated under subsection (c) as a party to an
action shall be permtted to participate in such
action (or file a readjustnent petition under
subsection (b) or paragraph (2) of this
subsection) solely for the purpose of asserting
that the period of limtations for assessing any
tax attributable to partnership itens has expired
W th respect to such person, and the court having
jurisdiction of such action shall have
jurisdiction to consider such assertion.
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In PCMG Tradi ng Partners XX, L.P. v. Conmni ssioner, 131

T.C _, _ n.9 (2008) (slip op. at 12-13), the Court noted
that we have the authority to determ ne whether partner
years are open to assessnent for any period in dispute.
Specifically, we stated:

Generally the Court’s jurisdiction in a partnership
proceeding is restricted to determning “partnership
items”. Sec. 6226(f); Petaluma FX Partners, LLC v.
Comm ssioner, 131 T.C. _ , _ (2008) (slip op. at 11-
12). However, our jurisdiction over whether the period
of limtations has expired as to individual partners
presents an exception since the expiration of the
period of limtations can depend on facts that are
peculiar to the individual partners. See Rhone-Poul enc
Surfactants & Specialties, L.P. v. Conm ssioner, 114
T.C. 533 (2000), appeal dism ssed and remanded 249 F. 3d
175 (3d Cr. 2001). * * *

| n Rhone-Poul enc Surfactants & Specialties, L.P. v.

Conmi ssi oner, supra, the Court determ ned that section 6226

enabl ed the partners in a partnership action to assert that the
period of limtations for assessing any tax attributable to
partnership itens had expired and that the Court had jurisdiction
to deci de whether that assertion was correct. As we observed

t herei n:

Congress recogni zed that the periods for assessing tax
agai nst individual partners may vary frompartner to
partner and specifically provided that an individual
partner will be permtted to participate as a party in
the partnership proceeding “solely for the purpose of
asserting that the period of limtations for assessing
any tax attributable to partnershlp itens has expired
Wth respect to such person”. * *

Id. at 546 (citing section 6626(d)(1)(B)).
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In Curr-Spec Partners, LP v. Conm ssioner, T.C. Mnob. 2007-

289, affd. 579 F.3d 391 (5th Cr. 2009), the Conm ssioner issued
an FPAA for the taxable year 1999, conceded that the assessnent
period for that year had expired, but argued that adjustnents
made in the FPAA affected three partners’ net operating |oss
carryforwards for 2000 and 2001. The partners, in a partnership-
| evel action, conceded that the FPAA was issued within 3 years of
the tine the partners filed their respective 2000 and 2001 tax
returns but noved for summary judgnent on the grounds that the
period of limtations for assessing tax attributable to
partnership itens had expired. The partners further argued, on
brief, that issues related to the period of Iimtations for their
2000 and 2001 tax years were partner-|level determ nations that
could not be made in a partnership-level proceeding. The Court
rejected the partners’ contentions and held that the period for
assessing tax agai nst the partners had not expired and remai ned

suspended. Accordingly, under section 6226 and PCMS5 Tr adi ng

Partners we have the authority to address the Manroes’ contention
that the period of limtations for assessing tax attributable to
partnership itenms for 2001 has expired.

1. The Effective Dates of Sections 6501(c)(10) and 6707A

On Cctober 22, 2004, Congress enacted the Anerican Jobs

Creation Act of 2004 (AJCA), Pub. L. 108-357, sec. 814(a), 118
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Stat. 1581, which added section 6501(c)(10) to the Code. Section
6501(c) (10) provides:

(10) Listed transactions.-- If a taxpayer fails to
i nclude on any return or statenment for any taxable year
any information with respect to a |listed transaction
(as defined in section 6707A(c)(2)) which is required
under section 6011 to be included with such return or
statenent, the tine for assessnent of any tax inposed
by this title with respect to such transaction shal
not expire before the date which is 1 year after the
earlier of--

(A) the date on which the Secretary is
furnished the information so required, or

(B) the date that a material advisor neets
the requirenents of section 6112 with respect to a
request by the Secretary under section 6112(b)
relating to such transaction with respect to such
t axpayer

Section 6501(c)(10) incorporates by cross-reference the
definition of “listed transaction” set forth in section
6707A(c) (2), which was added to the Code by AJCA sec. 811, 118
Stat. 1575. Section 6707A(c) provides:

(1) Reportable transaction.--The term “reportabl e
transaction” neans any transaction with respect to
which information is required to be included with a
return or statenent because, as determ ned under
regul ati ons prescribed under section 6011, such
transaction is of a type which the Secretary determ nes
as having a potential for tax avoi dance or evasion.

(2) Listed transaction.--The term*“listed
transaction” nmeans a reportable transaction which is
the sanme as, or substantially simlar to, a transaction
specifically identified by the Secretary as a tax
avoi dance transaction for purposes of section 6011

The parties dispute the effect of the incorporation of

section 6707A(c)(2) in section 6501(c)(10). The dispute centers
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on the effective date provided in the AJCA with respect to each
section.
We begin with a review of the principles of statutory
construction. The “cardinal principle” of statutory construction
requires us “to give effect, if possible, to every clause and

word of a statute”. United States v. Menasche, 348 U.S. 528,

538-539 (1955) (internal quotation marks omtted). In applying
the traditional rules of statutory construction, we assune that
Congress uses | anguage in a consistent manner, unless otherw se

i ndi cat ed. United States v. Oynpic Radio & Television, Inc.,

349 U. S. 232, 235-236 (1955). The various sections of the Code
shoul d be construed so that one section will explain and support
and not defeat or destroy another section. Crane v.

Comm ssioner, 331 U.S. 1, 13 (1947). Furthernore, “Statutes of

limtation sought to be applied to bar rights of the Governnent,
must receive a strict construction in favor of the Governnent.”

E.1. du Pont de Nenpburs & Co. v. Davis, 264 U S. 456, 462 (1924).

AJCA sec. 814(b), 118 Stat. 1581, provides that section
6501(c)(10) is effective for tax years “with respect to which the
period for assessing a deficiency did not expire before” Qctober
22, 2004. On Cctober 22, 2004, the period for assessing a

deficiency wwth respect to the Manroes’ 2001 tax year was open
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under section 6501(a).°> Therefore, if we regard as deterninative
the effective date provided in AJCA sec. 814(b), section
6501(c)(10) is effective for the Manroes’ 2001 tax year.

Section 6707A, which inposes a penalty for failure to
include on a return or statenment any required information with
respect to reportable transactions and |listed transactions, is
effective for returns and statenments the due date for which is
after Cctober 22, 2004, and which were not filed before that
date. AJCA sec. 811(c), 118 Stat. 1577. Petitioner argues that
because section 6707A applies only to returns and statenents due
after Cctober 22, 2004, section 6501(c)(10) cannot apply to any
transaction for which a return or statenent was due on or before
Cct ober 22, 2004.

In support of this proposition, petitioner argues that there
are two types of listed transactions: (1) Section 6707A listed
transactions and (2) listed transactions that predate section
6707A. Petitioner argues that section 6707A listed transactions
are those for which a penalty can be assessed under section 6707A
and which are subject to section 6501(c)(10). The second type of
listed transactions would be those for which no penalty under
section 6707A can be assessed and which are not subject to

section 6501(c)(10).

The Manroes’ 2001 return was filed on Cct. 15, 2002,
starting the running of the 3-year period of limtations under
sec. 6501(a), which thus remained open on Cct. 22, 2004.
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Not hing in the Code, the AJCA, or the legislative history
i ndi cates that Congress intended that there be two types of
listed transactions in the manner petitioner suggests. Section
6707A(c) defines “listed transaction” by reference to the
regul ati ons promul gated under section 6011. Regul ati ons under
section 6011 defining “listed transaction” were first published
by the Departnment of the Treasury and the IRS in tenporary and
proposed formon February 28, 2000. 65 Fed. Reg. 11207 (Mar. 2,
2000). Simlarly, the legislative history nakes clear that the
section 6707A penalty applies to reportable and listed
transactions as defined in the section 6011 regulations. H
Conf. Rept. 108-755, at 582-584 (2004); see also Staff of Joint
Comm on Taxation, Ceneral Explanation of Tax Legi sl ation Enacted
in the 108th Congress, at 360 (J. Comm Print 2005). |In other
wor ds, section 6707A does not alter the definition of reportable
transaction or listed transaction. Accordingly, we find that
there are not two types of listed transactions in the manner
petitioner contends.

Section 6707A(c) applies to statenents and returns due after
Cct ober 22, 2004, while section 6501(c)(10) applies to tax years
for which the period for assessing a deficiency did not expire
bef ore Cctober 22, 2004. Because AJCA sec. 814(a) nmkes section
6501(c) (10) applicable for tax years for which the period of

[imtations remains open as of the date of enactnent of the AJCA,
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section 6501(c)(10) may apply to transactions which are required
to be disclosed on returns due well before that date and which
therefore would not be subject to a section 6707A penalty if left
undi scl osed. For that reason, application of the effective date
of section 6707A to section 6501(c)(10) would render the express
effective date of section 6501(c)(10) neaningless, violating the
cardinal principle of statutory construction.

We also find significant that section 6707A and section
6501(c) (10) have different purposes. Section 6707A inposes a
penalty. Congress intended the penalty to apply prospectively,
so that a taxpayer is penalized only if the return was not yet
due when the AJCA was signed into law. AJCA sec. 811(c). On the
ot her hand, section 6501(c)(10) keeps open a limtations period
whi ch had not yet expired as of the date of enactnent of the AJCA
if the taxpayer failed to nmake the required disclosure of
invol venent in a listed transaction on a return due before that
date. The legislative history details the purpose of |eaving the
limtations period open.

The Comm ttee has noted that sone taxpayers and their

advi sors have been enploying dilatory tactics and

failing to cooperate with the IRSin an attenpt to

avoid liability because of the expiration of the

statute of limtations. The Commttee accordingly

believes that it is appropriate to extend the statute

of limtations for unreported |listed transactions.

H Rept. 108-548 (Part 1), at 267 (2004); see also Staff of Joint

Comm on Taxation, supra at 368 (extension of period of
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[imtations “will encourage taxpayers to provide the required
di sclosure and will afford the IRS additional tinme to discover
the transaction if the taxpayer does not disclose it”). On July
23, 2004, Senator Charles Grassley, Chairman of the Commttee on
Fi nance, and Senat or Max Baucus, Ranking Menber of the Commttee
on Finance, proposed that the period of Iimtations be extended
to allow the IRS to chall enge tax-avoi dance transacti ons,
specifically Son-of -BOSS transactions® that occurred as early as
2000. 7

Son of Boss transactions were aggressively marketed in

the late 1990s and 2000 to conpani es and high net-worth

i ndi viduals. Mny of these transactions generated tax

| osses of between $10 million and $50 mllion. On

August 15t h, 2004, the statute of limtations for extended

cal endar year 2000 incone tax returns will close for a

significant nunber of non-disclosing Son of Boss investors.

These investors will escape their rightful tax liability
after that date.

6Son-of -BOSS is a variation of a slightly ol der alleged tax
shelter known as BOSS, an acronym for “bond and option sal es
strategy”. There are a nunber of different types of Son-of - BOSS
transactions, but they all have in comon the transfer of assets
encunbered by significant liabilities to a partnership, with the
goal of increasing basis in that partnership. The liabilities
are usually obligations to buy securities and typically are not
conpletely fixed at the tinme of transfer. The partnership treats
the liabilities as uncertain and ignores themin conputing basis.
The objective is that the partners will have a basis in the
partnership so great as to provide for |arge--but not out-of-
pocket--losses on their individual tax returns. Kligfeld
Hol di ngs v. Conm ssioner, 128 T.C. 192, 194 (2007).

‘Senators Grassl ey and Baucus were proposing the inclusion
of a provision simlar to sec. 6501(c)(10) in an anendnent to the
Junpstart Qur Business Strength (JOBS) Act, S. 1637, 108th Cong.,
1st sess. (2003), the Senate version of a bill that ultimtely
passed as the AJCA
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It is the view of the Chairman and Ranki ng Menber of the
Senat e Finance Commttee that non-disclosing Son of Boss

i nvestors should not be allowed to “run out the clock” on
the statute of limtations before the IRS finds them The
| RS and Departnment of Treasury have been on record in
opposi ng these transactions since 1999. The purchase of
these tax shelters in the year 2000 was an act of sheer
defiance and disregard for the tax laws of the United
States. The Senate and House versions of the bill * * *
contain a neasure that would hold open the statute of
limtations on a transaction listed by the Treasury
Departnent as a tax shelter, such as the Son of Boss
transaction, but this nmeasure only applies to taxable years
that are open to audit after the * * * bill is enacted.

* * * [Press Rel ease, Senator Charles G assley, Details of
Plans to Ensure Continued “Son of Boss” Enforcenent (July
23, 2004).]

Had Congress intended section 6501(c)(10) to apply only to
transactions for which a return or statenment was due after
Cct ober 22, 2004, it could have done so expressly. Simlarly, if
Congress had intended to apply the effective date of section
6707A to section 6501(c)(10), it could have done so by limting
application of section 6501(c)(10) to cases in which a taxpayer
iIs subject to a penalty under section 6707A. Congress did not
choose either of those avenues.

Petitioner argues that respondent is applying section
6501(c) (10) retroactively, and if Congress had intended
retroactive application, Congress would have so expressly

stated.?® Petitioner is mstaken. Section 6501(c)(10) does not

8Petitioner refers to the provision as an “ex post facto
cl awback”. The constitutional prohibition against ex post facto
| aws applies only to penal |egislation that inposes or increases
crimnal punishnment for conduct predating its enactnent.
(continued. . .)
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reopen an assessnent period that expired before its enactnent.
See H Conf. Rept. 108-755, supra at 593 n.482; Staff of Joint
Comm on Taxation, supra at 369 n.663. Keeping open the period
of limtations in this fashion is not inpermssible retroactive
action. In a manner anal ogous to the enactnent of section
6501(c) (10), section 6502(a)(1) was anended to extend the
[imtations period from6 years to 10 years if the limtations
period had not expired as of the date the anmendnent was enact ed.
Omi bus Budget Reconciliation Act of 1990, Pub. L. 101-508, sec.

11317(a) (1), (c), 104 Stat. 1388-458. |In Rocanova v. United

States, 955 F. Supp. 27 (S.D.N. Y. 1990), affd. 109 F.3d 127 (2d
Cr. 1997), the District Court rejected argunents that the
anendnent operated with inperm ssible retroactive effect in
viol ation of the Due Process Cl ause, the Equal Protection C ause,
and the Ex Post Facto Cl ause of the Constitution.

Furthernore, petitioner’s argunment is simlar to an argunent
rejected by the U S. Court of Appeals for the Ninth Crcuit, the
court to which an appeal in this case would ordinarily lie. See

Leslie v. Conm ssioner, 146 F.3d 643, 650-652 (9th Cr. 1998),

affg. T.C. Meno. 1996-86. In Leslie, the Comm ssioner sought
enhanced i nterest pursuant to section 6621(c) because of the

t axpayers’ use of a straddle transaction. |In defining “tax-

8. ..continued)
Hari si ades v. Shaughnessy, 342 U. S. 580, 594 (1952).
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noti vated transactions” to which the enhanced-interest provision
applied, section 6621(c)(3)(A)(iii) included “any straddle (as
defined in section 1092(c) without regard to subsection (d) or
(e) of section 1092)”. Section 6621 applied to interest accruing
after Decenber 31, 1984, even though the transaction giving rise
to the underpaynent of tax on which interest accrued was entered
into before that date, while section 1092 applied to property
acquired and positions established by the taxpayers after June
23, 1981. The taxpayers contended that because their
transactions occurred before June 23, 1981, section 1092 did not
apply to their transactions, and therefore section
6621(c)(3) (A (iii), which incorporated the definition in section
1092, did not apply to their transactions either. Leslie v.

Conmi ssi oner, supra at 651.

The Court of Appeals rejected the taxpayers’ “interesting
but ultimately unavailing” argunent, finding that the
Comm ssi oner was applying section 6621(c), and that the effective

date of section 1092 was not determ native of the issue before

the court as to the taxpayers’ liability for increased interest.
In concluding that the taxpayers’ argunent nust fail, the court
expl ai ned:

Section 6621(c)(3)(A)(iti) references 8 1092 for one
sinple reason: § 1092 contains what the drafters of

8§ 6621 deened to be a useful definition of “straddle.”
In the interest of expediency, rather than trotting out
t he sane exact definition again, they sinply cross
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referenced 8 1092, which a prior Congress had already
adopted. * * * [1d.]

In this case section 6501(c)(10) cross-references the
definition of “listed transaction” in section 6707A, enacted by
the same act of Congress. Nevertheless, the reason for the
cross-reference is analogous to that in Leslie. See also

Sol owi ej czyk v. Conm ssioner, 85 T.C. 552 (1985), affd. w thout

publ i shed opinion 795 F.2d 1005 (2d G r. 1986). The definition
of “listed transaction” provided in section 6707A was useful, and
Congress chose to cross-reference the definition for expediency’s
sake with the effect that the definition in section 6707A was

i ncorporated into section 6501(c)(10), but not its effective
date.®

[11. Whether the Transaction at Issue |Is a Listed Transaction

A transaction is a listed transaction if it is substantially
simlar to one of the types of transactions the IRS has
determned to be a tax avoi dance transaction and has identified
by notice, regulation, or other formof published guidance as a
listed transaction. Sec. 6707A(c)(2); sec. 1.6011-4(b)(2),
| ncone Tax Regs. On Septenber 5, 2000, the Conm ssioner issued

Noti ce 2000-44, 2000-2 C.B. 255, which described Son-of - BOSS

¢ note that sec. 6501(c)(10) is not the only place in the
Code in which a cross-reference is nmade to the definitions of
“listed transaction” and “reportable transaction” provided in
sec. 6707A(c). E.g., secs. 4965(e), 6111(b), 6112(a), 6404(q),
6662A(d), 6707(d).
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transactions and determned that they are listed transactions.
Noti ce 2000-44, 2000-2 C. B. at 255, includes the follow ng

di scussion of that type of transaction:

These arrangenments purport to give taxpayers
artificially high basis in partnership interests and
thereby give rise to deductible | osses on disposition
of those partnership interests.

* * * * * * *

In * * * [one exanple], a taxpayer purchases and
writes options and purports to create substanti al
positive basis in a partnership interest by
transferring those option positions to a partnership.
For exanple, a taxpayer m ght purchase call options for
a cost of $1,000X and simultaneously wite offsetting
call options, with a slightly higher strike price but
the sane expiration date, for a premumof slightly
| ess than $1,000X. Those option positions are then
transferred to a partnership which, using additional
anounts contributed to the partnership, nmay engage in
i nvestnment activities.

Under the position advanced by the pronoters of
this arrangenent, the taxpayer clainms that the basis in
the taxpayer’'s partnership interest is increased by the
cost of the purchased call options but is not reduced
under 8 752 as a result of the partnership’ s assunption
of the taxpayer’s obligation with respect to the
witten call options. Therefore, disregarding
addi tional anounts contributed to the partnership,
transaction costs, and any incone realized and expenses
incurred at the partnership |level, the taxpayer
purports to have a basis in the partnership interest
equal to the cost of the purchased call options
(%$1,000X in this exanple), even though the taxpayer’s
net econom c outlay to acquire the partnership interest
and the value of the partnership interest are nom nal
or zero. On the disposition of the partnership
interest, the taxpayer clainms a tax loss ($1,000X in
this exanple), even though the taxpayer has incurred
no correspondi ng econom c | 0ss.
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There are many simlarities between the transaction at issue
and the one described in Notice 2000-44, supra. However, the
transaction at issue did not involve the purchasing and witing
of options. It involved the short sale of securities.
Nevert hel ess, we conclude that the transaction at issue is
substantially simlar to the one described in Notice 2000-44,
supr a.

The regul ations define the term*“substantially simlar” as
“any transaction that is expected to obtain the sane or simlar
types of tax benefits and that is either factually simlar or
based on the sanme or simlar tax strategy.” Sec. 1.6011-
A4T(b) (1) (i), Tenporary Income Tax Regs., 67 Fed. Reg. 41327 (June
18, 2002). Section 1.6011-4T(b)(1)(ii), Tenporary |Incone Tax
Regs., supra, contains the follow ng highly pertinent exanple
illustrating the nmeaning of “substantially simlar” and
concluding that the transaction described in Notice 2000- 44,
supra, and a simlar transaction involving short sales are
substantially simlar.

Exanple 1. Notice 2000-44 * * * sets forth a

listed transaction involving offsetting options

transferred to a partnership where the taxpayer clains

basis in the partnership for the cost of the purchased
options but does not adjust basis under section 752 as

a result of the partnership’s assunption of the

taxpayer’s obligation with respect to the options.

Transactions using short sales, futures, derivatives or

any other type of offsetting obligations to inflate

basis in a partnership interest would be the sane as or

substantially simlar to the transaction described in
Notice 2000-44. * * * [Enphasis added.]
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The fundanental conponents of the transaction described in
Noti ce 2000-44, supra, are the generation of funds through the
creation of a liability and the contribution of the funds (or the
asset purchased with such funds) and the associated liability to
the partnership w thout adjusting the partner’s basis for the
ltability. That is precisely what the Manroes did. They
generated funds through the short sale of borrowed Treasury notes
and contributed those funds and the obligation to cover the short
sale to the partnership. The Manroes clainmed bases in their
partnership interests which included the short sale proceeds but
whi ch were not reduced by the obligation to cover the short sale.
They then di sposed of their partnership interests and clai ned
nore than $5 mllion of tax | osses even though there was no
equi val ent econom c | oss.

Accordingly, we hold that the transaction at issue was
substantially simlar to the transaction described in Notice
2000-44, supra, and is therefore a |listed transaction.

| V. Section 1.6011-4. |Incone Tax Regs.

Petitioner argues that section 1.6011-4T, Tenporary |ncomne
Tax Regs., 67 Fed. Reg. 41327 (June 18, 2002) (the tenporary
regul ation), which requires disclosure of participation in |listed
transactions, is invalid because it violates Executive Order
12866, 3 C F.R 638 (1994) (Executive Order 12866), and the

Regul atory Flexibility Act (RFA), 5 U S.C. secs. 601-612 (1994).
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Executive Order 12866 requires that the O fice of Managenent
and Budget review proposed “significant regulatory action”. A
regul atory assessnment of the tenporary regulation at issue was
not conducted because the Departnent of the Treasury and the I RS
concluded that it was not a “significant regulatory action.” 67
Fed. Reg. 41327 (June 18, 2002). Petitioner argues that the
regulation is a significant regulatory action requiring review.
Petitioner’s contentions are not persuasive. Section 10 of
Executive Order 12866, 3 C.F.R at 649, states:

Not hing in this Executive order shall affect any

ot herw se avail able judicial review of agency action.

This Executive order is intended only to inprove the

i nternal managenent of the Federal Governnent and does

not create any right or benefit, substantive or

procedural, enforceable at |law or equity by a party

against the United States, its agencies or

instrunentalities, its officers or enployees, or any other

per son.

Accordingly, petitioner has no right to challenge conpliance with

Executive Order 12866. See M chigan v. Thonms, 805 F.2d 176, 187

(6th Cr. 1986); Trawer D ane Marie, Inc. v. Brown, 918 F. Supp.

921, 932 (E.D.N.C. 1995), affd. w thout published opinion 91 F.3d
134 (4th Cr. 1996).

In certain situations, the RFA requires that an agency
prepare a regulatory flexibility analysis. RFA, 5 U S C secs.
603-604. However, a regulation is excepted if the agency
certifies that the rule will not have a significant econom c

i npact on a substantial nunber of small entities. The Departnent
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of the Treasury and the IRS made that certification in part on
the basis of a finding that the time required to prepare and
submt a disclosure pursuant to the tenporary regul ati on was not
expected to be lengthy. 67 Fed. Reg. 41327 (June 18, 2002).
Petitioner argues that the regulation will have a significant
econom c i npact on a substantial nunber of small entities.
Petitioner confuses the disclosure of a tax avoi dance transaction
with its disallowance. W are not persuaded to override the
certification that the subm ssion of a disclosure formwth a
return in the manner required by the tenporary regul ati on does
not have a significant econom c inpact on a substantial nunber of
smal |l entities.

Petitioner also argues that the tenporary regulation is
invalid because it does not conply with the notice and comment
requi renents of the Admnistrative Procedure Act (APA), 5 U S. C
sec. 553(b) and (c) (1994). Petitioner contends that if the
tenporary regulation is invalid, section 6501(c)(10) cannot apply
to the partnership or the Manroes because they had no duty to
di sclose their participation in the transaction at issue. W
concl ude, however, that the final regulation, section 1.6011-4,
| ncone Tax Regs., validly promul gated on February 28, 2003, in
T.D. 9046, 2003-1 C.B. 614, which incorporates the rules of the

tenporary regul ation, controls the outconme of this case.
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Sone background will be useful. On June 14, 2002, the
tenporary regul ati on was anended in two ways that natter to this
case: (1) It extended to individuals, trusts, partnerships, and
S corporations the requirenent to disclose |isted transactions,
whi ch previously had applied only to corporate taxpayers; and (2)
it provided that if a transaction becones a reportable
transaction after the taxpayer has filed the return for the first
year in which the transaction affected the taxpayer’s or a
partner’s tax liability, the disclosure statenent nust be filed
as an attachnent to the taxpayer’s next-filed return (hereinafter
the next-return disclosure requirenent).® 67 Fed. Reg. 41325,
41326 (June 18, 2002).

Al so on June 18, 2002, notice was published and comments
were sought for the final regulation section 1.6011-4, Incone Tax

Regs. The text of the proposed regul ation was the sane as the

I'n this latter regard, the tenporary regul ation provided:

(d) Tinme of providing disclosure--(1) * * * If a
transacti on becones a reportable transaction (e.g., the
transacti on subsequently becones one identified in
publ i shed gui dance as a listed transaction described in
(b)(2) of this section * * *) on or after the date the
taxpayer has filed the return for the first taxable
year for which the transaction affected the taxpayer’s
or a partner’s or a sharehol der’s Federal incone tax
l[Tability, the disclosure statenent nust be filed as an
attachnment to the taxpayer’s Federal incone tax return
next filed after the date the transacti on becones a
reportabl e transaction (whether or not the transaction
affects the taxpayer’s or any partner’s or
sharehol der’ s Federal inconme tax liability for that
year). * * * [67 Fed. Reg. 41328 (June 18, 2002).]
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text of the tenporary regulation as reissued the sane day.
Noti ce of Proposed Rul emaki ng by Cross-Reference to Tenporary
Regul ations, 67 Fed. Reg. 41360 (June 18, 2002). The effective
date of the tenporary regulation (and of the proposed regul ation
by cross-reference) was for “Federal inconme tax returns filed
after February 28, 2000” except that the two anmendnents descri bed
above, anong others, were nmade applicable “to any transaction
entered into on or after January 1, 2001.” Sec. 1.6011-4T(g),
Tenporary I ncome Tax Regs., 67 Fed. Reg. 41328 (June 18, 2002).

On Cctober 22, 2002, the tenporary regul ati on was anended
once again, and notice was published and comments were sought for
maki ng the tenporary regulation final.! Notice of Proposed
Rul emaki ng by Cross-Reference to Tenporary Regul ati ons, 67 Fed.
Reg. 64840 (Cct. 22, 2002). The effective date of the tenporary
regul ati on (and of the proposed regul ation by cross-reference)
was as foll ows:

(h) Effective dates. This section applies to

Federal incone tax returns filed after February 28,

2000. However, paragraphs (a) through (g) of this

section [reflecting the new amendnents] apply to

transactions entered into on or after January 1, 2003.

The rules that apply with respect to transactions

entered into on or before Decenber 31, 2002, are

contained in 8 1.6011-4T in effect prior to January 1,

2003 (see 26 CFR part 1 revised as of April 1, 2002,
and 2002-28 |.R B. 90 (see 8§ 601.601(d)(2) of this

1This version of the tenporary regul ation contai ned new
amendnents that are not germane to the present discussion. See
67 Fed. Reg. 64799 (Cct. 22, 2002).
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chapter)). [67 Fed. Reg. 64805 (Cct. 22, 2002);
enphasi s added. ]

The final regulation, published February 28, 2003, reflected
vari ous anendnents to the tenporary regulations in response to
public comments. T.D. 9046, supra. It retained a provision
substantially simlar to the next-return disclosure requirenent
of the tenporary regulation.?® The final regulation carried this
effective date:

(h) Effective dates. This section applies to
federal incone tax returns filed after February 28,
2000. However, paragraphs (a) through (g) of this
section apply to transactions entered into on or after
February 28, 2003. All the rules in paragraphs (a)
through (g) of this section may be relied upon for
transactions entered into on or after January 1, 2003,
and before February 28, 2003. Oherwi se, the rules
that apply with respect to transactions entered into
bef ore February 28, 2003, are contained in 81.6011-4T
in effect prior to February 28, 2003 (see 26 CFR part 1
revised as of April 1, 2002, 2002-28 |I.R B. 90, and
2002-45 | .R B. 818 (see 8601.601(d)(2) of this
chapter)). [ld., 2003-1 C. B. at 622; enphasis added.]

2The final regulation provided in par. (e)(2):

(2) Special rules--(i) Listed transactions. |If a
transaction becones a listed transaction after the
filing of the taxpayer’s final tax return reflecting
ei ther tax consequences or a tax strategy described in
t he published guidance listing the transaction (or a
tax benefit derived fromtax consequences or a tax
strategy described in the published guidance listing
the transaction) and before the end of the statute of
[imtations period for that return, then a disclosure
statenent nust be filed as an attachnent to the
taxpayer’s tax return next filed after the date the
transaction is listed. [T.D. 9046, 2003-1 C B. 614,
621. ]
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Pursuant to this provision the final regulation applies, as it
says, to tax returns filed after February 28, 2000, and the rules
applicable to transactions entered into before January 1, 2003,
are determ ned under the final regulation by reference to the
rules of the tenporary regul ation.

The final regul ation suspended the tenporary regul ation as
of February 28, 2003. T.D. 9046, 2003-1 C.B. at 622.1%
Consequently, the rules in the tenporary regul ati on have
continuing force and effect only by virtue of their incorporation
into the final regulation. The question is whether the final
regul ation ran afoul of the APA by incorporating the rules of the
tenporary regul ation by cross-referencing them The answer is
clearly no. The final regulation’s use of a cross-reference to
i ncorporate the tenporary regulation rules creates no nore of a
procedural deficiency under the APA than if the final regul ation
had reproduced the rules of the tenporary regulation word for
wor d.

Noti ce 2000-44, 2000-2 C. B. 255, published nore than a year

before the Manroes entered into their transaction, identified

Bln addition to stating that the final regulation issued on
Feb. 28, 2003, superseded the tenporary regul ations, T.D. 9046,
2003-1 C.B. at 622, also sunmarizes the effective date of the
final regulation by stating that it applies “to transactions
entered into on or after Feb. 28, 2003.” dCearly, this shorthand
description does not alter the actual effective-date provision
contained in par. (h) of the final regulation. Rather, the sense
of this shorthand description is that as of Feb. 28, 2003, the
final regulation replaced the tenporary regul ation.
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that type of transaction as a |listed transaction. On June 14,
2002, the Secretary published a notice of proposed rul enaking,
cont ai ni ng proposed regul ations requiring disclosure of such a
transaction; they enbodi ed the provisions of the tenporary
regul ation i ssued the sanme day. This notice of proposed
rul emaki ng provided notice of, anmong other things: (1) The
di scl osure requirenent as applying to both corporate and
noncor porate taxpayers; and (2) the next-return disclosure
requi renent. The Manroes’ transaction first becane a reportable
transaction on February 28, 2003, when the final regulation was
issued. As of that date, the Manroes had already filed their
2001 return but had not yet filed their 2002 return.
Consequently, the final regulation, incorporating the rules of
the tenporary regulation, required themto attach a statenent to
their 2002 return disclosing the listed transaction. Wen they
filed their 2002 return on October 15, 2003--nore than 7 nonths
after the final regulation was issued—they failed to include
such a statenent.

Section 6501(c)(10) provides that if a taxpayer fails to
include “on any return or statenent for any taxable year” any
information with respect to a listed transaction (as defined in
section 6707A(c)(2)) which is required under section 6011, the
time for assessing any tax “with respect to such transaction”

remai ns open. Section 6501(c)(10) is effective for tax years
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wth respect to which the period for assessing a deficiency did
not expire before Cctober 22, 2004. As of that date, the 3-year
period of limtations remai ned open with respect to the Manroes’
2001 return, which they filed on Cctober 15, 2002. Consequently,
because the Manroes failed to provide the required statenent when
they filed either their 2001 or 2002 return, the period of
limtations remains open with respect to any tax in 2001 and 2002
with respect to the transaction in question.

Under section 6501(c)(10), it is of no consequence that the
transaction in question becane a reportable transaction after the
transaction had already occurred.* The |legislative history
expressly contenplated such a result. It states: “For exanple,
if a taxpayer engaged in a transaction in 2005 that becones a
listed transaction in 2007 and the taxpayer fails to disclose
such transaction in the manner required by Treasury regul ati ons,
then the transaction is subject to the extended statute of

[imtations.”® H Conf. Rept. 108-755, supra at 382. In any

M“Actual ly, as previously discussed, the Manroes’
transaction was a listed transaction under Notice 2000-44, supra,
|l ong before they entered into it. Because sec. 6501(c)(10)
cross-references the definition of “listed transaction” under
sec. 6707A(c)(2), which nmakes a |listed transaction a species of
“reportabl e transaction”, the transaction becane a “listed
transaction” for purposes of sec. 6501(c)(10) when the obligation
to report it arose; i.e., no later than upon the issuance of the
final regul ation.

%I'n a footnote to this statement, the legislative history
al so states:
(continued. . .)
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event, as previously discussed, the force and effect of the final
regul ation was entirely prospective, requiring the Manroes to
di sclose the transaction in a statenment with their 2002 return,
whi ch had not yet been filed.

To recapitul ate, the Manroes’ obligation to disclose their
transacti on arose upon the issuance of the final regulation. The
final regulation, including its provisions incorporating the
rules of the tenporary regulation, was subject to notice and
coorment and is valid. After the issuance of the final
regul ation, the Manroes were required prospectively to report the
listed transaction in a statenent attached to their 2002 tax
return. They failed to do so. Consequently, the period of

limtations remai ns open under section 6501(c)(10) for 2001.

15, .. conti nued)

I f the Treasury Departnent lists a transaction in a
year subsequent to the year in which a taxpayer entered
into such transaction and the taxpayer’s tax return for
the year the transaction was entered into is closed by
the statute of limtations prior to the date the
transacti on became a |isted transaction, this provision
does not re-open the statute of limtations with
respect to such transaction for such year. However, if
the purported tax benefits of the transaction are
recogni zed over nultiple tax years, the provision's
extension of the statute of limtations shall apply to
such tax benefits in any subsequent tax year in which
the statute of limtations had not closed prior to the
date the transaction becane a listed transaction. [H
Conf. Rept. 108-755, at 593 n. 482 (2004).]
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The Court, in reaching its hol ding, has considered al
argunent s nmade and concl udes that any argunments not nentioned
above are noot, irrelevant, or without nerit.

To reflect the foregoing,

An order will be issued

granti ng respondent’s notion for

partial summary judgnent and

denyi ng petitioner’'s cross-

nmotion for partial sunmary

judgnent .
Revi ewed by the Court.

COLVI N, COHEN, WELLS, VASQUEZ, GALE, THORNTON, MARVEL,
GOEKE, WHERRY, KROUPA, and PARIS, JJ., agree with this majority
opi ni on.

GQUSTAFSON and MORRI SON, JJ., did not participate in the
consi deration of this opinion.
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THORNTON, J., concurring: | agree with the majority opinion
and wite separately to address possible jurisdictional concerns.

It has been suggested that in a partnership-Ilevel proceeding
this Court lacks jurisdiction to consider a partner’s assertion
that the period of limtations has expired for assessing agai nst
that partner tax attributable to partnership itens. This is
because, under this view, the issue does not represent a
partnership itemor affirmative defense. Subsection (d)(1) of
section 6226, however, expressly confirnms this Court’s
jurisdiction to consider a partner’s assertion that “the period
of limtations for assessing any tax attributable to partnership
itens has expired with respect to” the partner. In the |ight of
this statutory provision, it matters little whether the issue
m ght be characterized as a partnership itemor an affirmtive
defense or sonething el se.

Sonme m ght construe subsection (d)(1) narrowy to grant this
Court jurisdiction to determ ne which partners have an interest
in the outcone of the proceedings and nothing nore. That is not,
however, what the statute provides. |In any event, to decide
whet her the assessnent of tax attributable to partnership itens
is tinme barred for purposes of determ ning which partners have an
interest in the outconme of the proceeding is, necessarily, to

deci de that issue for all purposes.
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The context and history of subsection (d)(1) of section 6226

are instructive. Under the general rule of subsection (c) of
section 6226, each person who is a partner in a partnership
“shall be treated as a party” to an action brought to review
partnership adjustnents and the Court “shall allow each such
person to participate in the action.” Subsection (d)(1) nodified
this general rule by providing that subsection (c) shall not
apply to a partner “after the day on which” the period has
expired for assessing against the partner any tax attributable to
the partnership. Before the addition in 1997 of the flush
| anguage of subsection (d)(1), there was potential circularity in
the interaction of subsections (c¢) and (d)(1): until such tine
as the Court mght decide that the limtations period had
expired, the partner was allowed to participate in the proceeding
pursuant to the general rule of subsection (c), but if the Court
ultimately decided the limtations issue in the partner’s favor,
t hen subsection (d)(1) would have seemngly nullified ab initio
the partner’s participation in the proceeding. This situation
gave rise to a question whether a partner had “standing” to
assert that the statutory period of limtations had expired with
respect to that partner. H Rept. 105-148, at 594 (1997), 1997-4
C.B. (Vol. 1) 319, 916.

To resolve this problem in 1997 subsection (d)(1) was

anended to provide that a partner “shall be permtted to
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participate” in the partnership proceeding “solely” for the
pur pose of asserting that the Iimtations period for assessing
tax has expired with respect to that partner. Focusing on the
word “solely”, some have suggested that the statute permts a
partner to participate in the partnership proceeding by asserting
the limtations bar only if that is the sole issue asserted by
the partner. Nothing in the flush | anguage of subsection (d)(1),
however, alters or affects the operation of the general rule of
subsection (c), which entitles a partner to participate fully in
the action until such time as the Court m ght decide that the
[imtations period has expired with respect to the partner--an
i ssue that mght not be finally decided until the final appeal of
such a ruling. Being uncertain of the prospects of ultimtely
prevailing on the limtations period issue, a partner would be
wel | advised also to raise any alternative assertions which the
partner would be entitled to raise as a participant in the
action.

In the light of these considerations, the word “solely” in
the flush | anguage of subsection (d)(1) cannot fairly be
construed to nean that a partner is entitled to assert the
[imtations bar only if the partner relinquishes all alternative
assertions. Rather, the statutory |anguage confirnms a partner’s

ability to raise on a stand-al one basis an issue that the partner
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otherwi se would be entitled to raise in conjunction with other
I Ssues.

Sonme seemto suggest that the Court’s jurisdiction to
consider a partner’s assertion of a limtations bar shoul d depend
upon whether the partner asserts the issue for all the partner’s
affected years, in which case the Court woul d have jurisdiction
to consider the assertion, or for fewer than all the partner’s
affected years, in which case the Court would lack jurisdiction.
Under this view, our jurisdiction wuuld apparently be
unquestioned if the Manroes had asserted the Iimtations bar for
both tax years 2001 and 2002 but ot herw se does not exist.
Suffice it to say that it would be anomal ous for this Court’s
jurisdiction to depend upon the litigating tactics of well-
advi sed (or poorly advised) partners.

In any event, even in a circunstance in which a partner
asserts the limtations bar for all affected years, as everyone
acknow edges a partner would be entitled to do, the Court m ght
wel | decide that the imtations period had expired with respect
to fewer than all of the partner’s affected years. In that
eventuality, the partner would remain a party to the action, but
this circunstance woul d not disturb the Court’s exercise of
jurisdiction in deciding that the limtations period had expired

for sonme particular year or years.
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The Court’s jurisdiction to consider the l[imtations issue
in a partnership proceeding is nade nore evident in the context
of a readjustnent petition filed by a partner. The flush
| anguage of subsection (d)(1) provides that a partner may file a
readj ust ment petition under section 6226(b) or (d)(2) solely for
t he purpose of asserting that the period of |imtations
attributable to partnership itens has expired with respect to the
partner. |If the partner filed such a readjustment petition to
raise this sole assertion, that mght well be the only issue
presented in the action.! In such a case, it is not neani ngful
to say that the Court has jurisdiction to consider this issue
only to determ ne whether the partner is a party to the action,
since but for the partner’s bringing the action, there would be

no action.? The only conceivabl e purpose of the action would be

1Sec. 6226(b) provides that if the tax matters partner (TMP)
does not file a readjustnent petition, certain other partners may
file petitions for readjustnment of the partnership itens. |If
nmore than one such partner brings an action under subsec. (b),
the first such action brought goes forward in the Tax Court.
Sec. 6229(b)(2). |If the TMP has not brought an action and an
eligible partner brings the sole action under subsec. (b) solely
for the purpose of asserting that the Iimtations period had
expired with respect to that partner, as permtted by the flush
| anguage of subsec. (d), there would be no other issue presented
in that action.

2This analysis is conplicated but not altered by the fact
that pursuant to sec. 6226(d)(2), no partner may file a
readj ustment petition “unless such partner would (after the
application of paragraph (1) of this subsection) be treated as a
party to the proceeding.” Except for the provision in the flush
| anguage of subsec. (d)(1), which cured the problemfor al
(continued. . .)
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to assert that the limtations period had expired for that
partner. By expressly permtting the partner to raise this issue
pursuant to section 6226(b), the statute thereby effectively
treats it as a partnership itemwthin the neaning of section
6226(b) (1).

The sane sentence of subsection (d)(1) that permts a
partner to raise the limtations bar in a readjustnent petition
al so permts, without differentiation, a partner to participate
in an action brought by the tax matters partner or another
eligible partner. There is no reason to think that Congress
intended that a partner’s ability to assert the limtations bar
woul d be any nore constrained in the latter circunmstance than it
would be in the fornmer. In the final analysis, it would appear
that the legislature perceived that a partner’s assertion of a
[imtations bar is so closely intertwined with the issue of
whet her the partner has an interest in the outcone of the
partnership proceeding that the partner should be allowed to
rai se the assertion during the proceeding without regard to
whet her it m ght otherw se be regarded as a partner-level item

That result is consistent with the general |egislative objective

2(...continued)
pur poses, this provision would give rise to the sanme sort of
circularity previously noted with regard to the interaction of
subsecs. (c) and (d)(1).
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of centralizing resolution of disputes over partnership
adj ust nent s.

Moreover, we note that in the case before us the issue of
whet her the underlying transaction is a “listed transaction” for
pur poses of section 6501(c)(10) nust be decided according to the
nature of transactions that occurred at the partnership |evel
and, thus, could be considered a partnership item See sec.
6231(a)(3); sec. 301.6231(a)(3)-1, Proced. & Adm n. Regs. (If
the transaction was a listed transaction, the partnership was
required to file a disclosure statenment.) \Whether the
limtations period remains open may al so be considered a
partnership iteminsofar as the partnership’s failure to file a
di scl osure statenent operates to extend the limtations period
under section 6501(c)(10) for assessing any tax with respect to
the transaction. The duty to file a disclosure statenent arises
Wi th respect to every partnership that participated, directly or
indirectly, in a reportable transaction. Sec. 1.6011-4T(a)(1),
Tenporary I ncome Tax Regs., 67 Fed. Reg. 41327 (June 18, 2002).
The partnership in this case participated directly in the
transaction. The record shows that the partnership filed no
di scl osure statenment with its 2001 or 2002 return. Consequently,
the period of Iimtations remains open under section 6501(c)(10)
for both the Manroes’ 2001 and 2002 tax years. This conclusion

provides an alternative basis for this Court’s jurisdiction to
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consi der the Manroes’ assertion of the limtations bar in this
part nershi p-1 evel proceeding.?

It mght be argued that the approach of the majority opinion
could give rise to unexpected preclusive effects in future
proceedi ngs invol ving partners who could have but did not raise
the issue of the limtations bar in the partnership-I|evel
proceedi ng. Any such argunent ignores well-established casel aw
hol ding that a statute of Iimtations defense as pertains to a
final notice of partnership adjustnents should be prosecuted in
the context of the partnership-level proceeding rather than in a

partner-1level proceeding. See Crowell v. Conm ssioner, 102 T.C

683, 693 (1994); MConnell v. Comm ssioner, T.C Mnp. 2008-167

(and cases cited therein).* In any event, there should be no
unantici pated preclusive effects resulting fromthe case before
us, since the only partners directly affected by the disputed

partnership adjustnents are the Manroes, who have in fact

31t is true, as Judge Hal pern notes, that the parties have
not argued this point. D ssenting op. p. 68. But then again,
neither party has questioned this Court’s jurisdiction.

“ln collection actions brought pursuant to sec. 6330(d) the
caselaw is simlarly well established that the assertion of a
[imtations bar on assessnent constitutes a challenge to the
underlying liability, which is properly at issue in the
col l ection proceeding only if the taxpayer has had no prior
opportunity to dispute it. See Hoffrman v. Conmm ssioner, 119 T.C
140, 145 (2002); Boyd v. Comm ssioner, 117 T.C. 127, 130 (2001).
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asserted the limtations bar in this proceeding.® The nmgjority
opi ni on does not purport to deci de possible preclusive effects
arising in other circunstances in other actions.

It m ght be suggested that entertaining partner-|evel
assertions of a limtations bar raises the specter that
part nershi p-1 evel proceedi ngs may be nade nore conplex or tine
consum ng by requiring the Court to decide collateral issues
relating to such assertions. Wthout question, however, the
statute requires us to decide these issues where a partner
asserts the limtations bar with respect to all the partner’s
affected years. It is not such a great |eap that the Court
shoul d al so consider such issues where a partner asserts the
limtations bar with respect to fewer than all affected years.
After all, these issues have to be deci ded sonewhere.
Utimately, it would serve no one’s interests (and undoubtedly
woul d surprise the parties, who have not questioned our
jurisdiction) for this Court to decline to address the Manroes’

assertion of the limtations bar and instead to require the

SApart fromthe Manroes, the only partners in the
partnership are two trusts that the Manroes created for the
benefit of their children. Because these trusts contributed only
cash to the partnership, they have no basis adjustnents to be
adj udi cated, now or |ater.
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parties and this or sone other court to expend additional tine
and resources addressing the issue in some future proceeding.

COLVI N, COHEN, WELLS, VASQUEZ, GALE, MARVEL, HAI NES, GOEKE
WHERRY, KROUPA, and PARI'S, JJ., agree with this concurring
opi ni on.
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HALPERN, J., dissenting: 1In addition to the question
regarding the effect of certain final and tenporary regul ati ons,
this case presents a novel question: Does the Court have
authority in a partnership-level proceeding to decide whether the
statute of limtations bars the assessnent of a resulting
conput ati onal adjustment? Wthout the aid of any input fromthe
parties on that question, in a few cursory paragraphs, the
majority holds that we do have that authority. See majority op.
pp. 11-13. Because the mpjority has failed to convince ne that
in this partnership-level proceeding we have that authority, |
respectfully dissent.

| . | nt r oducti on

The Manroes began this partnership-1level proceeding after
respondent issued an FPAA for the partnership’s 2001 year. The
parties agree that, if we sustain the partnership adjustnents,
there will be conputational adjustnments to the Manroes’ 2001 and
2002 taxable years. The parties also agree that the Manroes’
2002 year is open.

The notions for partial summary judgnment ask us to decide
whet her section 6501(a) bars the assessnent of any conputati onal
adj ustnment for the Manroes’ 2001 year. 1In a partnership-1evel
proceedi ng, the Court has authority to decide (1) partnership
itens (and related penalties, additions to tax and the like), see

sec. 6221; (2) affirmative defenses, see Rule 39; and (3) whether



-48-
a partner is not a party because he has no interest in the
outcone of the proceeding, see sec. 6226(c) and (d).

The majority does not suggest that the question before us
concerns either a partnership item (or related penalty, addition
to tax or the like) or an affirmative defense. Rather, the
majority cites section 6226(c) and (d) and three cases involving
those provisions. In response to the magjority, | first briefly

explain why the question is not an affirmative defense in this

partnershi p-1evel proceeding; second, | discuss the statute; and,
third, | reviewthe caselaw. Fourth, before addressing the
effect of the majority opinion, | address Judge Thornton’s three

argunents that the question before us involves a partnership
item Finally, I offer my conclusion.

1. Affirmati ve Def enses

An affirmati ve defense is an “assertion of facts and
argunents that, if true, will defeat the * * * [cause of action],
even if all the allegations * * * are true.” Black’s Law
Dictionary 482 (9th ed. 2009). Rule 39 provides a few exanpl es
of affirmative defenses: “res judicata, collateral estoppel
estoppel, waiver, duress, fraud, and the statute of [imtations.”
One affirmative defense to an FPAA is that the FPAA cannot affect

any open partner year. See Rhone-Poulenc Surfactants &

Specialties, L.P. v. Comm ssioner, 114 T.C 533, 534-535 (2000)

(“However, if partnership-level proceedings are comrenced after
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the time for assessing tax against the partners has expired, the
proceedings will be of no avail because the expiration of the
period for assessing tax against the partners, if properly
raised, wll bar any assessnents attributable to partnership
itenms.”); see also infra sec. IV.B.1. of this separate opinion

The Manroes have assigned error to the FPAA yet they cannot
avoi d addressing its nerits sinply by showi ng that section
6501(a) bars the assessnent of any conputational adjustnent for
t he Manroes’ 2001 year. The reason is that the Manroes’ 2002
year is open. |If they do not address the nerits of the FPAA we
shall be conpelled to enter decision clearing the way for
respondent to nmake a conputational adjustnment increasing their
tax liability for 2002. That is, even if section 6501(a) bars
t he assessnent of any conputational adjustnment for the Manroes’

2001 year, we nust reach the merits of the FPAA regardless. The

argunent that section 6501(a) bars the assessnent of any
resulting tax liability for the Manroes’ 2001 year does not,
therefore, constitute an affirmative defense to the FPAA !

The Manroes are not w thout recourse as to that argunent,
however, because they may raise it as an affirmati ve defense in

any subsequent partner-level collection action or refund suit

Al t hough the majority does not suggest that the sec.
6501(a) question before us concerns an affirmative defense,
believe that the majority has inperm ssibly allowed the parties
to place before the Court a partner-level affirmative defense
that has no place in this partnership-Ievel proceeding.
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wWith respect to their 2001 year. At the partner |evel, that
argunent would be an affirmative defense because, at that | evel
each year is a separate cause of action with respect to which the
partner can prevail by show ng the year is closed.

[11. Jurisdiction To Hear a J aim That a Partner Has No
Interest in the Qutcone of the Proceeding

Section 6226 provides for the judicial review of an FPAA
If an action for review is brought, section 6226(c) provides that
each person who was a partner in the partnership at any tine
during any partnership year addressed by the FPAAis (1) treated
as a party to the action and (2) allowed to participate in the
action. Subparagraph (B) of section 6226(d) (1) deprives a
partner of that status and that right if he has no interest in
the outconme of the proceeding; i.e., “after the day on which * *
* the period within which any tax attributable to * * * [the
partnership itens of the partner] nay be assessed agai nst that
partner expired.” Inportantly, the sentence follow ng
subpar agraph (B) of section 6226(d) (1) (the flush-Ilanguage
sentence) provides in pertinent part:

Not wi t hst andi ng subpar agraph (B), any person treated

under subsection (c) as a party to an action shall be

permtted to participate in such action (or file a

readj ustnment petition * * *) solely for the purpose of

asserting that the period of limtations for assessing

any tax attributable to partnership itens has expired

W th respect to such person, and the court having

jurisdiction of such action shall have jurisdiction to
consi der such assertion.
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The flush-1anguage sentence affirnms our jurisdiction to
treat a partner as a party for the limted purpose of determ ning
that he is not otherwse a party (i.e., for determning that he
| acks an interest in the outcone of the proceeding).? It nust be
read in context. Congress added it in 1997, effective for
partnership years ending after August 5, 1997, as a neans of
“Clarifying the Tax Court’s jurisdiction”. H Rept. 105-148, at
594 (1997), 1997-4 C.B. (Vol. 1) 319, 916. The House report
describes the jurisdictional question as follows:

For a partner * * * to be eligible to file a

petition for redeterm nation of partnership itens in

any court or to participate in an existing case, the

period for assessing any tax attributable to the

partnership itens of that partner nust not have

expired. Since such a partner would only be treated as

a party to the action if the statute of limtations

with respect to them[sic] was still open, the lawis

uncl ear whet her the partner woul d have standing to

assert that the statute of Iimtations had expired with
respect to them/[sic].

2A partner may, of course, plead alternatively that he has
no interest in the outcone of the proceeding and that the
adjustnments in the FPAA are in error. See Rule 31(c) (“A party
may state as many separate clains or defenses as the party has
regardl ess of consistency or the grounds on which based.”).
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Id.®* The House report states that Congress intended the flush-
| anguage sentence as nothing nore than a clarification of
subpar agraph (B) of section 6226(d)(1). As a clarification, the
fl ush-1anguage sentence added not hing of substance to section
6226(d) (1) (B).* Congress added the flush-language sentence
sinply to address the narrow jurisdictional uncertainty

identified in the House report.>®

3The di sagreenent in nunber between the relative pronoun
“themi and its antecedent “partner” may indicate the commttee’s
understanding that a partner (or group of them) mght file a
petition or participate not only to argue individually that no
year was open to a conputational adjustnent but also to argue the
statute of limtations as an affirmative defense; i.e., that the
case should be decided in favor of the partners because the
statute of limtations had run its course with respect to all
partners. See Colunbia Bldg., Ltd. v. Conm ssioner, 98 T.C 607,
611 (1992) (holding for the partners on that ground).

‘1f the flush-1anguage sentence is, as the House report
states, a nere clarification, then, before its addition in 1997,
the Court nust have had the authority to determ ne whether a
partner was a party to a partnership-Ilevel proceeding or to
consider the statute of limtations as an affirmative defense.
And, indeed, the Court did. See Rhone-Poulenc Surfactants &
Specialties, L.P. v. Comm ssioner, 114 T.C 533, 535 n.4 (2000)
(citing the flush-1anguage sentence but noting that it did not
apply to the partnership year before us); Colunbia Bldg., Ltd. v.
Comm ssi oner, supra (preceding the addition of the flush-Ianguage
sentence, and holding that partners may litigate a statute of
limtations defense with respect to all partners).

SRecogni zing that a partner may al ways make alternative
argunents, see supra note 2, Judge Thornton surm ses that the
fl ush-1anguage sentence sinply confirnms that, if a partner w shes
“to assert the limtations bar” as his sole argunent, he may do
so. Concurring op. p. 39. That, however, is not the point of
the flush-language sentence. Rather, the flush-|anguage sentence
answered a jurisdictional question: How could a partner
participate in (or commence) a partnership-Ilevel proceeding for
(continued. . .)
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The flush-|anguage sentence nakes clear that the Court has
jurisdiction to decide a partner’s claimthat he has no interest
in the outcone of a partnership-level proceeding (and perhaps
that no partner has any interest therein®, and it permts
nothing nore.” The history of that sentence denpbnstrates its
narrow purpose. A partner who concedes that he has an interest
in the outcone of the proceeding is a party to it and has no
recourse to section 6226(d)(1).

The Manroes concede they have an interest in the outcone of
this partnership-1level proceeding because they concede that the
partnership adjustnents in dispute will affect their 2002 year,

whi ch they concede is open; i.e., they concede that “the period

5(...continued)
t he purpose of arguing that, because the period of limtations
had run, he was not a party thereto? GCenerally, a statute of
[imtations claimis not equivalent to a claimthat one is not a
party to the action--it is an affirmative defense. A partner who
makes a successful sec. 6226(d)(1)(B) claim however, abjures his
status as a party; the Court, for that reason, m ght appear to
lack jurisdiction to allow himto participate at all (even for
the limted purpose of establishing that he cannot participate).
The flush-1anguage sentence ensures that the Court has
jurisdiction to hear a partner’s claimthat (in effect) the Court
has no jurisdiction over him

6See supra note 3.

A partner may wi sh to establish that he is not a party to
| essen the risk that, in a subsequent collection action or refund
suit, the Conm ssioner could successfully defend on the ground
that the partner is estopped fromchallenging the partnership
adj ustnents |l eading to the conputational adjustnents. See, e.g.,
Katchis v. United States, 84 AFTR 2d 99-5503, 99-2 USTC par.
50,744 (S.D.N. Y. 1999).
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within which any tax attributable to * * * partnership itens my
be assessed” against themis still open. See sec. 6226(d)(1)(B)
(enphasi s added). |Indeed, the Manroes do not deny that they are
parties to this proceeding. Section 6226(d)(1) is therefore not

relevant to the inquiry before us.?®

8That concl usi on does not, as Judge Thornton believes

(concurring op. p. 40), suggest an anomaly. |If a partner avers
that, of the years affected by partnership itens, sone, but not
all, are closed, then he concedes he is a party. |If even one

year is open, then the partner has an interest in the outcone of
t he proceeding; he has failed to aver facts necessary to prove
that he is not a party under sec. 6226(d)(1)(B). The flush-

| anguage sentence confirms our jurisdiction to determne that a
partner is not a party to a partnership-|evel proceeding but does
not go further to give us authority to consider a party’s
partner-specific defense. See discussion of New MI| ennium
Trading, L.L.C. v. Commssioner, 131 T.C. ___ (2008), infra sec.
IV.C.1. of this separate opinion.

Mor eover, we need not necessarily decide the status of all a
partner’s years affected by partnership itenms even if, by
averring that all those years are closed, he properly raises the
guestion of whether he is a party to the partnership-Ievel
proceedi ng. Judge Thornton states: “[T]o decide whether the
assessnment of tax attributable to partnership itens is tine
barred for purposes of determ ning which partners have an
interest in the outconme of the proceeding is, necessarily, to
decide that issue for all purposes.” Concurring op. p. 37. If a
partner argues that he is not a party under sec. 6226(d)(1)(B)
the Court nust search for an open year. |[If the Court finds no
open year, then the partner is not a party; noreover, | assune
col l ateral estoppel would prevent the Conm ssioner from arguing
otherwise in a later action. The nonment the Court finds one open
year, however, the partner is a party and the inquiry is done;
the Court would not need to find (and judicial restraint would
counsel against finding) the status of any other year.
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V. Casel aw

The majority cites three cases in three short paragraphs.
See mpjority op. pp. 12-13. | discuss all three as well as a few
ot hers.

A. Cases That Reaffirm Qur Authority To Deternine Wich
Partners Are Parties

PCMG Tradi ng Partners XX, L.P. v. Comm ssioner, 131 T.C.

(2008), involved five partners who filed a tinely petition as a
5-percent group under section 6226(b)(1) after the tax nmatters
partner had failed to file a petition. Id. at _ (slip op. at
4). Because they were uncertain whether the Court woul d uphold
the petition of the 5-percent group, the five partners also al
filed separate petitions asserting, as the lead petition had,
t hat under section 6226(d)(1)(B) none was a party to the
proceeding. 1d. at _  (slip op. at 4-5, 10-12). PCMS concer ned
the Comm ssioner’s notion to dism ss those five petitions (and
one other). 1d. at _ (slip op. at 2-3). After establishing
that the Court had jurisdiction over the petition of the 5-
percent group, the Court was bound by section 6226(b)(2) and (4)
to dismss all subsequent actions. 1d. at __ (slip op. at 9-
10). Thus, the holding of PCMG does not concern section 6226(c)
and (d) in any way rel evant here.

Nonet hel ess, the discussion in PCM5 of section 6226(c) and

(d) supports ny analysis. The mgjority quotes PCM5 note 9:
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CGenerally the Court’s jurisdiction in a partnership
proceeding is restricted to determning “partnership
items”. Sec. 6226(f); Petaluma FX Partners, LLC v.
Comm ssioner, 131 T.C. __, _ (2008) (slip op. at
11-12). However, our jurisdiction over whether the
period of limtations has expired as to individual
partners presents an exception since the expiration of
the period of Iimtations can depend on facts that are
peculiar to the individual partners. See Rhone-Poul enc
Surfactants & Specialties, L.P. v. Conm ssioner, 114
T.C. 533 * * *.  As we observed therein:

“in 1997, Congress recogni zed that the periods for
assessing tax against individual partners may vary from
partner to partner and specifically provided that an

i ndi vidual partner will be permtted to participate as
a party in the partnership proceeding ‘solely for the
pur pose of asserting that the period of limtations for
assessing any tax attributable to partnership itens has
expired with respect to such person’. See the |ast
sentence of section 6226(d)(1)(B), added to the Code by
t he Taxpayer Relief Act of 1997, Pub. L. 105-34,
section 1239(b), 111 Stat. 1027, effective for years
ending after August 5, 1997. [ld. at 546; fn. ref.
omtted.]”

Id. at _ n.9 (slip op. at 12-13). To restate: Partnership
itens are those itens required to be taken into account for the
partnership’s taxable year to the extent that those itens are
nore appropriately determ ned at the partnership | evel than at
the partner level. Sec. 6231(a)(3). By contrast, an inquiry
under section 6226(d)(1) to determ ne whether a partner is a
party wll in nost circunstances depend on facts that are
peculiar to the individual partner; for that reason, in nost

ci rcunstances, that inquiry would seeminappropriate at the

partnership level. Nonethel ess, concludes PCM5 note 9, section

6226(d)(1)(B) grants the Court the authority to nmake such a
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partner-specific inquiry and to deci de whet her the period of

l[imtations for a partner has run in the context of determ ning

whet her that partner is a party.

Agai n, because the Manroes concede they are parties to this
partnershi p-1evel proceeding, section 6226(d)(1) is not rel evant.
PCMS does not support the majority.

B. Cases Concerning the Tineliness of the FPAA

1. Cases in Wich the FPAA Is Untinely

The majority cites Rhone-Poul enc Surfactants & Specialties,

L.P. v. Comm ssioner, supra, for the proposition that in a

partnershi p-1evel proceeding the partners may assert that the
period of limtations for assessing any tax attributable to
partnership itens has expired. See majority op. p. 12. That is,

the majority cites Rhone-Poulenc for its recitation of the flush-

| anguage sentence in section 6226(d)(1), which permts a partner
to argue that he is not a party to a partnership-Ieve

proceedi ng. Yet Rhone-Poul enc supports ny analysis of section

6226(c) and (d). Rhone-Poul enc sinply involved the special case

in which every partner argues that, under section 6226(d) (1) (B)
he is not a party to a partnership-level proceeding. W
concluded that, if the statute of |imtations barred assessnent
of every conputational adjustnent resulting fromevery
partnership adjustnent, reaching the nerits of the FPAA woul d be

of “no avail”. See Rhone-Poul enc Surfactants & Specialties, L.P
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v. Comm ssioner, 114 T.C at 534-535; cf. supra sec. Il. of this

separate opinion (describing the argunent in Rhone-Poulenc as in

effect an affirmati ve defense to the FPAA). Rhone-Poul enc

i nvol ved an argunent that no partner was a party to the
partnershi p-1evel proceeding and does not support the majority.

2. Cases in Which the FPAA Is Tinely

The majority cites Curr-Spec Partners, L.P. v. Conm ssioner,

T.C. Meno. 2007-289, affd. 579 F.3d 391 (5th Gr. 2009), but does
not explain for what proposition. The reason, | inmagine, is that
Curr-Spec does not in fact involve an inquiry into whether any

partner year was open or closed. Kligfeld Holdings v.

Comm ssioner, 128 T.C. 192 (2007), and G5 Inv. Pship. v.

Commi ssi oner, 128 T.C. 186 (2007), control Curr-Spec, and al

three involve the sane fact pattern. In each case, the
Comm ssi oner conceded that the statute of |imtations barred
assessnent agai nst any partner of any conputational adjustnent
for the partner year corresponding to the partnership year for
whi ch the FPAA was issued. The taxpayers argued that, for that
reason, the Comm ssioner could not assess any conputati onal
adj ustnent for any subsequent year, even though the taxpayers
conceded that the subsequent years were open. The Court rejected
t he taxpayers’ argunent.

Those three cases did not involve any partner-specific

inquiry into the statute of limtations, however, because the
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parties agreed which years were open and which closed. The
guestion, rather, was whether the FPAA was tinely. The Court
held that it was tinely because, even assum ng the FPAA had been
i ssued for a partnership year congruent to closed partner years,
if the FPAA could affect an open partner year, then the Court
could reach its nerits. See supra sec. Il. of this separate
opi nion. Those three cases do not support the majority.

C. Oher Cases That Support My Anal ysis

1. New MIlennium Trading, L.L.C. v. Conm ssSioner

The specific question we consider today is whether in a
part nership-level proceeding a partner who concedes he is a party
may argue that the statute of limtations bars the assessnent of
a resulting conputational adjustnent. The broader question m ght

be whether in a partnership-level proceeding a partner may raise

a partner-specific defense. 1In the penalty context, we recently
answered the latter question with a resounding “no”. See New
MIlennium Trading, L.L.C v. Comm ssioner, 131 T.C. __ (2008).

In New M Il ennium Tradi ng, the taxpayer noved for parti al

summary judgnent, asking the Court to hold either invalid or
i nappl i cable the regulation barring a partner fromraising
partner-1level defenses in a partnership-I|evel proceeding. W

denied the notion in both respects, see id. at _  (slip op. at
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2), thereby uphol ding section 301.6221-1T(c) and (d), Tenporary
Proced. & Admn. Regs., 64 Fed. Reg. 3838 (Jan. 26, 1999).°

°Al t hough tenporary during the year at issue in New
MIlennium Trading, L.L.C v. Comm ssioner, 131 T.C. __ (2008),
sec. 301.6221-1T(c) and (d), Tenporary Proced. & Adm n. Regs., 64
Fed. Reg. 3838 (Jan. 26, 1999), was nade final and applicable to
partnership taxabl e years beginning on or after Oct. 4, 2001.
Sec. 301.6221-1(f), Proced. & Adm n. Regs.

Sec. 301.6221-1(c), Proced. & Adm n. Regs. (“Penalties
determ ned at partnership level.”), provides:

Any penalty, addition to tax, or additional anpbunt that
relates to an adjustnent to a partnership itemshall be
determ ned at the partnership level. Partner-Ievel
defenses to such itenms can only be asserted through
refund actions follow ng assessnent and paynent.
Assessnent of any penalty, addition to tax, or

addi tional anount that relates to an adjustnent to a
partnership itemshall be nmade based on
partnership-level determ nations. Partnership-Ievel
determ nations include all the | egal and factual

determ nations that underlie the determ nation of any
penalty, addition to tax, or additional anount, other
than partner-1level defenses specified in paragraph (d)
of this section.

Sec. 301.6221-1(d), Proced. & Adm n. Regs. (“Partner-Ievel
defenses.”), provides:

Part ner-level defenses to any penalty, addition to tax,
or additional anount that relates to an adjustnent to a
partnership itemmay not be asserted in the
partnershi p-1evel proceeding, but may be asserted
t hrough separate refund actions foll ow ng assessnent
and paynment. See section 6230(c)(4). Partner-Ievel
defenses are limted to those that are personal to the
partner or are dependent upon the partner’s separate
return and cannot be determ ned at the partnership
| evel . Exanples of these determ nations are whet her
any applicable threshold underpaynment of tax has been
met with respect to the partner or whether the partner
has net the criteria of section 6664(b) (penalties
applicable only where return is filed), or section
(continued. . .)
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We began by stating unequivocally that “a partner cannot
rai se partner-|evel defenses in a TEFRA proceeding”. New

MIllennium Trading, L.L.C v. Conm ssioner, supra at (slip

op. at 15). W explained that “[t]he TEFRA structure enacted by
Congress does not permt a partner to raise partner-|evel
defenses during a partnership-Ilevel proceeding”, id. at _  (slip
op. at 17), and we held that “sections 6221, 6230(c)(1), and
6230(c)(4), when read in conjunction, nmake clear that Congress
intended for partners to raise partner-Ilevel defenses during a
refund action after the partnership proceeding”, id. at __ (slip
op. at 22). W concluded that “the |egislative history and the
definitions in section 6231(a) [make clear] that Congress did not
wi sh the Court to decide all issues associated wth a partnership
in a single proceeding even if * * * [the Court] has the
informati on available to do so.” [d. at __ (slip op. at 25).

New M |l ennium Trading stands for a sinple proposition: The

character of a defense to a penalty determ nes whether that
defense is appropriate at the partnership |level or the partner
level. | argue only that an anal ogous proposition holds for a

def ense based on the statute of limtations.

°C...continued)

6664(c) (1) (reasonabl e cause exception) subject to
partnershi p-level determ nations as to the
applicability of section 6664(c)(2).
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2. Slovacek v. United States

In Slovacek v. United States, 36 Fed. C . 250, 253-254

(1996), the taxpayers, in a partner-|evel proceeding, sought to
disqualify a tax matters partner who had extended the
partnership’s period of Iimtations. Success on that argunent
woul d have neant that, under section 6226(d)(1)(B), no partner
was a party to the partnership-Ilevel proceeding.

The Court of Federal Cains first asked whether section
301.6231(a)(3)-1(b), Proced. & Adm n. Regs. (“Factors that affect
the determ nation of partnership itenms.”), enconpasses the
“partnership’s statute of limtations”. |[d. at 255. The Court
of Federal C ains then stated:

Determ ning whether * * * [the tax matters
partner] extended the statute of |[imtations m ght be
said to affect the amount, timng, and characterization
of income, etc., (partnership itens) at the partnership
level, if only in a thunbs-up or thunbs-down manner
Conversely, a statute of |limtations issue applicable
only to an individual partner involves questions of
fact pertinent only to that partner, e.g., whether he
extended the statute of limtations for his own return,
see | .R C. 8 6229(b)(1)(A), or tinely entered into a
settlenment agreenent solely with respect to the
partner’s return, see |.R C. 8 6229(f), or participated
in preparing a fraudul ent partnership return, see
. R C. 8 6229(c)(1)(A).

Id. The taxpayers |ost because the Court of Federal C ains

concl uded that they made the first kind of argunent:
[Whether a statute of limtations applicable to the
partnership as a whole was waived so as to permt

assessnment of additional taxes against the partnership
as a whole is an issue to be decided at the partnership
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level, since it affects all partners alike (to the
extent of their proportionate share). * * *

| d. 1

Petitioners, however, have made the second kind of argunent.
Their statute of limtations argunent, which is not an argunent
under section 6226(d)(1)(B) that they are not parties, involves
guestions of fact pertinent only to the them i.e., whether any
conput ati onal adjustment for 2001 would be tinely with respect to
themindividually. Thus, their argunent is appropriate at the
partner |evel.

D. Concl usi on

The hol di ng of no case supports the mgjority; noreover, ny
anal ysis of section 6226(d) is consistent wwth every case | have

found and the majority cites. !

I'n the end, however, the Court of Federal Cains did not
rely on that analysis and held that, by signing an incone tax
settl ement agreenent, the taxpayers had waived “their |egal right
to a refund.” Slovacek v. United States, 36 Fed. O . 250, 256
(1996) .

11Judge Thornton cites Crowell v. Commi ssioner, 102 T.C. 683
(1994), and McConnell v. Conmm ssioner, T.C Meno. 2008-167, for
the proposition that “a statute of limtations defense as
pertains to a final notice of partnership adjustnments shoul d be
prosecuted in the context of the partnership-Ilevel proceeding

rather than in a partner-|evel proceeding.” Concurring op. p.
44. |1 could not agree nore. Yet, as | have argued supra in sec.

1. of this separate opinion, the statute of Iimtations defense
t he Manroes present does not pertain to the FPAA
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V. The Concurring Opinion

Judge Thornton proposes three ways in which the Manroes’
statute of limtations claimmght present a partnership item
(which would allow us to dispose of the claimat the partnership
| evel , see sec. 6221). The first way supports the majority’s
anal ysis of section 6226(d)(1). The second two ways provi de an
alternative ground for considering the Manroes’ claim

A. Section 6226(d)(1) and the Flush-Language Sentence

Judge Thornton apparently believes that a partner’s claim
made pursuant to the flush-Ianguage sentence that he has no
interest in the outcone of a partnership-Ievel proceeding
necessarily involves a partnership item Concurring op. p. 42.
As indicated previously, the term“partnership itenf is a term of
art, defined in section 6231(a)(3) and section 301.6231(a)(3)-1,
Proced. & Adnmin. Regs. A partner’s claimnade pursuant to the
fl ush-1 anguage sentence m ght involve a partnership item
especially if the claimis that the period of |imtations has
expired for all partners for all years so that it raises an
affirmati ve defense to the FPAA. See sec. 301.6231(a)(3)-1(b),
Proced. & Admin. Regs. (“Factors that affect the determ nation of
partnership itens.”); see also supra note 3; supra sec. |V.C 2.
of this separate opinion (discussing the two kinds of statute of

[imtations argunents identified in Slovacek v. United States,

supra). The Manroes do not raise an affirmative defense to the
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FPAA and do not disclaiman interest in this proceeding. Judge
Thornton has failed to show that their clai mnonetheless involves
a partnership itemunder section 6226(d)(1).

B. Section 6501(c)(10) and Listed Transacti ons

Rel ying on section 6501(c)(10), Judge Thornton proposes two
ways the Manroes’ statute of limtations claimmght present a
partnership item Judge Thornton offers his analysis relying on
section 6501(c)(10) as an alternative to the majority’ s analysis
under section 6226(d)(1). Section 6501(c)(10) extends the
section 6501(a) period for assessing and collecting tax if a
taxpayer fails to include on his return information required with
respect to listed transactions. Judge Thornton specul ates that,
because the partnership was involved in what is arguably a |isted
transaction, the question of whether that transaction is a |listed
transaction “could be considered a partnership item” Concurring
op. p. 43. He further speculates that, “insofar as the
partnership’'s failure to file a disclosure statenment operates to
extend the limtations period under section 6501(c)(10) for
assessing any tax”, the question of “[w] hether the I[imtations
period remai ns open may al so be considered a partnership iteni.
Concurring op. p. 43.

Wth respect to Judge Thornton’s first conclusion, the
factual inquiry necessary to determ ne whether a transaction is a

listed transaction may indeed involve partnership itens (e.g.,
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partnership liabilities or the amount of a partner’s
contributions to the partnership, see sec. 301.6231(a)(3)-
1(a)(1)(v), (4)(i), Proced. & Adm n. Regs.), and the question
itself may well present a partnership item Nonetheless, a
finding that the transaction is a listed transaction is
insufficient for a finding that section 6501(c)(10) has extended
the section 6501(a) period of limtations for the Manroes’ 2001
year. To make that finding, we would also need to decide (1) the
effective dates of sections 6501(c)(10) and 6707A and (2) the
validity of section 1.6011-4T(a)(1), Tenporary |Incone Tax Regs.,
67 Fed. Reg. 41327 (June 18, 2002). Wiile those questions are
purely legal, the answers are in this case irrelevant to whether
the FPAA was tinely (it was) and to whether the Manroes are
parties (they are); the answers are pertinent only to whether,
because of section 6501(c)(10), the section 6501(a) period of
[imtations applicable to the Manroes has been extended for their
2001 year.!? |In a partnership-level proceeding, for a partner

who does not deny he is a party thereto, a statute of |limtations

claimis not an affirmati ve defense. See supra secs. |Il. and

2Anal ogous questions woul d include whether they by
agreenent with the Conm ssioner extended the period of
limtations for the assessnment of conputational adjustnents
pertaining only to their return, see sec. 6229(b)(1)(A), or
entered into a settlenent solely with respect their own return
see sec. 6229(f). Those are questions that woul d be pertinent
only to the Manroes and so would be properly raised only at the
partner level. See supra sec. IV.C 2. of this separate opinion.
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I11. of this separate opinion. Judge Thornton has failed to
convince me that, nonetheless, that claiminvolves a partnership
itemw thin the neaning of section 301.6231(a)(3)-1, Proced. &
Adm n. Regs.

Wth respect to Judge Thornton’s second concl usion, | am not
convinced that the Manroes’ statute of limtations claimis a
partnership item because the partnership failed to attach a
di scl osure statenent to its return. Section 1.6011-4T(a)(1),
Tenporary | ncone Tax Regs., supra, inposes a disclosure
requi renent on, anong others, every individual and partnership
participating directly or indirectly in a reportable transaction.
If a partnership and sone of its partners participate in a
reportabl e transaction, then both the partnership and those
partners nust disclose. (That is, | assunme, the situation we
have here.) The tenporary regul ation, however, does not explain
the effects of disclosure by the partnership on the partners, or
vice versa. | would be hesitant without clarification of the
regulation to state either (1) that, notw thstanding a partner’s
di scl osure, a partnership’s failure to disclose could extend the
partner’s period of limtations or (2) that the partnership' s
di scl osure could cure a partner’s failure to disclose. | believe
that, in the situation described, the partner’s disclosure should
be both necessary and sufficient to overcone section 6501(c)(10).

Thus, the partnership’s disclosure seens irrelevant. Because the
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partner’s disclosure should al ways deci de the issue, the issue
does not present a partnership item

Judge Thornton’s |isted transactions specul ation raises
interesting points. Hs alternative to the majority’s analysis
of section 6226(d) (1), however, is pertinent only to a narrow
class of cases (i.e., those involving listed transactions).
Moreover, like the majority, he is satisfied to decide inportant
i ssues wWithout any input fromthe parties. | would not do so.

VI . Ef fect of the Majority Opinion

| fear that an effect of the majority opinionis to
transform a partnership-1level proceeding into the exclusive venue
for raising any statute of limtations defense. That is contrary
to the purposes and logic of the unified audit and litigation
procedures of Tax Equity and Fiscal Responsibility Act of 1982
(TEFRA), Pub. L. 97-248, sec. 402, 96 Stat. 648. TEFRA was
intended to nmake certain that any question that affected partners
in a partnership generally was answered once and for all. See,

e.g., RIT Invs. X v. Conm ssioner, 491 F.3d 732, 737 (8th Cr

2007), in which the Court of Appeals stated:

TEFRA was intended, in relevant part, to prevent

i nconsi stent and inequitable inconme tax treatnent

bet ween various partners of the sanme partnership
resulting fromconflicting determ nations of
partnership level itenms in individual partner

proceedi ngs. Randell v. United States, 64 F.3d 101,
103-04 (3rd Cir. 1995) (describing the goals of TEFRA
and the problens TEFRA was intended to address) * * *
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TEFRA was al so intended to nmake the adm nistration of the tax
laws nore efficient. See H Conf. Rept. 97-760, at 600 (1982),
1982-2 C. B. 600, 662.

The majority’s interpretation furthers neither of those
goal s; indeed, as discussed below, it may have uni ntended
consequences. | believe that the nmajority has erred because it
has not considered the differences between an affirmative defense
to an FPAA, a partner’s claimthat he is not a party to a
partnershi p-1evel proceeding, and a partner’s claimthat section
6501(a) bars the collection of a particular conputational
adjustnment. While hanging its hat on | anguage in section
6226(d) (1) dealing with clains of the second sort, the majority I
bel i eve has conflated clains of the first and third sort,
treating a claimof the third sort as a proper affirmative
defense at the partnership level.!® That m sunderstandi ng of the
statutory framework will al nost certainly have adverse and
surprising consequences.

Consi der a case in which no partner plans to contest the
merits of an FPAA or his status as a party, but each believes he
has a partner-|evel defense, sone relying on the statute of
[imtations, some on another defense. | assune that if a partner
with a statute of limtations defense fails to raise that defense

at the partnership level, he will be deened to have waived it.

13See supra note 1.
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In general, a party who fails to raise a defense when he has the
opportunity to do so thereby waives the defense. See, e.g.,

Chinblo v. Conmm ssioner, 177 F.3d 119, 125 (2d Gr. 1999), affg.

T.C. Meno. 1997-535, in which the Court of Appeal s stated:

As a general matter, the statute of |limtations is
an affirmative defense that nust be pleaded; it is not
jurisdictional. See Colunbia Bldg., Ltd. v.

Comm ssioner, 98 T.C. 607, 611 * * * (1992). It
foll ows that such a defense may be waived by a party
who fails to raise it at the appropriate tine.

The majority opinion seens to stand for the proposition
that, although generally a partner nust preserve his partner-
specific defenses for a partner-|evel proceeding, he may--and so
nmust--nmount his statute of limtations defense at the partnership
| evel, even if he disputes neither the FPAA nor that he has an
interest in the outcone of the partnership-Ilevel proceeding.
doubt that Congress set such a perilous trap for the unwary.

VI1. Concl usion

In a partnership-level proceeding, the Court has authority
to decide (1) partnership itens (and related penalties, additions
to tax and the like), see sec. 6221, (2) affirmative defenses,
see Rule 39, and (3) whether a partner is not a party because he
has no interest in the outcone of the proceeding, see sec.

6226(c) and (d). In a partnership-level proceeding, if a partner
is a party thereto, the question of whether the statute of
[imtations bars the subsequent assessnent of tax for a given

year is neither a partnership itemnor an affirmative defense to
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the FPAA. The mgjority and Judge Thornton fail to convince ne
otherwi se and so fail to convince ne that the Court has authority
in this proceeding to consider that question.?

Consi der the probl em another way: Respondent has not yet
sought to collect any tax fromany partner with respect to the
adjustnents in the FPAA. Indeed, he cannot yet do so. See sec.
6225. Thus, to answer the question these notions present is to
answer a hypot hetical question. GCenerally, when a court answers
a question unnecessarily, its opinion is at best advisory.

| woul d deny both notions as at this tine beyond the
authority of the Court. Therefore, | respectfully dissent.

FOLEY and HOLMES, JJ., agree with this dissenting opinion.

4Judge Thornton suggests: “It is not such a great |eap

that the Court should also consider * * * [a partner’s assertions
of alimtations bar] where a partner asserts the limtations bar
wth respect to fewer than all affected years.” Concurring op.

p. 45. It is a great |eap, however, if we do not have authority
to do so. As we stated in Blonien v. Conm ssioner, 118 T.C. 541,
550 (2002) (quoting Saso v. Comm ssioner, 93 T.C. 730, 734-735
(1989)): ““When a jurisdictional issue is raised, as well as a
statute of limtations issue, we nust first decide whether we
have jurisdiction in the case before considering the statute of

limtations defense.”” As we further stated, citing the Suprenme
Court as authority: “W cannot avoid the jurisdictional issue by
assum ng hypothetical jurisdiction and disposing of the case on
the nerits.” 1d. at 551 (citing Steel Co. v. Ctizens for a

Better Envt., 523 U S. 83, 94 (1998)).




