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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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other court, and this opinion shall not be treated as precedent
for any other case.

This matter is before the Court on respondent’s Mtion For
Partial Summary Judgnent, as suppl enent ed.

Respondent determ ned a deficiency of $4,503 in petitioner’s
Federal inconme tax for 2003. The deficiency is attributable to:
(1) The disall owance of dependency exenption deductions for
petitioner’s mnor daughter, A B., and m nor nephew, R G ,6?2 (2)
the change in petitioner’s filing status from head of househol d
to single, and (3) the disallowance of the earned inconme credit
(EIC.:3

Respondent now concedes that petitioner is entitled to a
dependency exenption deduction for A B.*4

Petitioner does not address whether he is entitled to claim
R G as a dependent for the dependency exenption deduction or the

head of household filing status, nor does he address whether R G

2 It is the Court’s policy to use initials when referring
to mnors. See Rule 27(a)(3).

3 Petitioner asserts that he “filed taxes in a tinely
manner” and that “[t]here should be no penalty for fileing [sic]
late.” We note that respondent did not determ ne any penalty or
addition to tax and that there is no issue in this case rel ated
to any penalty or addition to tax.

4 Petitioner provided respondent with a Form 8332, Rel ease
of Caimto Exenption for Child of Divorced or Separated Parents.
The nother of A B. signed the Form 8332 as custodi al parent
releasing her claimto the dependency exenption deduction to
petitioner.
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is aqualifying child for EIC purposes. As such, petitioner is
deened to have conceded these issues under Rule 34(b)(4). This
deened concession is further supported by the fact that
petitioner, after filing his petition, sought to anmend his 2003
Federal inconme tax return by, inter alia, dropping RG as a
cl ai mred dependent, thereby elimnating one of his clained
dependency exenptions and reducing the anmount of his clainmed EIC.°®

After the above concessions, the issues for decision are as

foll ows:®

5 The record contains no evidence that petitioner provided
over half of his nephew s support as required by sec. 152(a), no
evi dence that he maintained, as his hone, a household that
constituted the principal place of abode of his nephew for over
hal f of 2003 as required by sec. 2(b)(1)(A), and no evidence that
hi s nephew was a qualifying child for purposes of sec.
32(c)(3)(A) (ii). Consequently, we would sustain respondent’s
di sal l owance of the clained dependency exenption deduction,
filing status attributable to petitioner’s nephew, and cl ai ned
EIC attributable to petitioner’s nephew regardl ess of
petitioner’s deened concessions.

6 Petitioner also raises issues with respect to the
suspensi on and conputation of interest. W note that, although
we m ght be synpathetic to petitioner’s situation, in the instant
case (an action for redeterm nation of deficiency), we |ack
jurisdiction over interest that accrues on a tax deficiency that
has yet to be assessed. See McCauley v. Conm ssioner, T.C Meno.
1988-431; cf. sec. 6404(h); Rules 280-284. Thus, we are bound by
our jurisdictional limts and cannot adjudicate petitioner’s
request to suspend the accrual of interest.

We also note that, fromthe record, it appears that petitioner
is confused as to the anount respondent clains is due. A tax
“deficiency” is defined by statute, see sec. 6211(a), and does
not necessarily equal the amount due. For instance, a deficiency
does not include accrued interest, which is separately conput ed.
Here, the anmount of petitioner’s tax deficiency wll be conputed

(continued. . .)
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(1) Whether petitioner is entitled to head of househol d
filing status; and

(2) whether petitioner is entitled to the EIC

Backgr ound

None of the facts in this case have been stipulated by the
parties. Petitioner resided in the State of Louisiana when the
petition was fil ed.

Petitioner entered into the custody of the State of
Loui si ana Departnment of Public Safety and Corrections on January
17, 2003, and served hard | abor until his release to a detainer
for Caddo Parish on July 7, 2005.

On his original 2003 Federal inconme tax return, petitioner
cl ai mred dependency exenption deductions for his daughter, A B.
and his nephew, R G In addition, petitioner clainmed both head
of household filing status and the EIC, listing AB. and R G as
qual i fying children

Respondent mail ed petitioner a notice of deficiency on
Sept enber 20, 2004, disallow ng the clai ned dependency exenption
deductions, head of household filing status, and the EIC

Petitioner filed a petition with the Court on Novenber 1,
2004, and subsequently submtted an anended 2003 Federal i ncone

tax return on Decenber 2, 2004. On the anended return,

5(...continued)
under Rul e 155, which conputation should also reflect the anount
of tax due.
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petitioner elimnated the clainmed exenption for R G and
decreased the anount for the EIC

Respondent filed a Mdtion For Partial Summary Judgnment on
June 22, 2011, and a supplenent thereto on July 20, 2011

Di scussi on

A.  Summary Judgnent

Summary judgnent is intended to expedite litigation and

avoi d unnecessary and expensive trials. Fla. Peach Corp. V.

Commi ssioner, 90 T.C. 678, 681 (1988). Summary judgnent may be

granted with respect to all or any part of the legal issues in
controversy “if the pleadings, answers to interrogatories,
depositions, adm ssions, and any ot her acceptable materials,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that a deci sion nay be
rendered as a matter of law.” Rule 121(a) and (Db).

After a careful review of the record, and for the reasons
di scussed hereinafter, we are satisfied that there is no genuine
issue as to any material fact and that a decision nmay be rendered
as a matter of law, notw thstanding the fact that respondent has
styled his notion as one for partial sumrary judgnent.

B. Head of Household Filing Status

G ven respondent’s concession that petitioner is entitled to
a dependency exenption deduction for A B., petitioner’s taxable

inconme is zero for 2003 regardl ess of whether he clains single or
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head of household filing status. As a result, petitioner’s
filing status has no tax effect for 2003 and, thus, warrants no
further discussion.’

C. Earned | nconme Credit

In the case of an “eligible individual”, section 32(a)
allows an EIC against the individual’s incone tax liability. As
i mredi ately rel evant herein, an eligible individual is defined as
an individual who has a “qualifying child” for the taxable year.
Sec. 32(c)(1)(A)(i).

To be a qualifying child, an individual nust, inter alia,
have the sanme principal place of abode as the taxpayer for nore
than half of the taxable year. Sec. 32(c)(3)(A)(ii). Because
petitioner was incarcerated on January 17, 2003, and served hard
| abor until his release to a detainer for Caddo Parish on July 7

2005, A.B. did not have the sanme principal place of abode as

petitioner for nore than half of 2003. Cf. Rowe v. Conm Ssioner,
128 T.C. 13 (2007) (dealing with a preconviction arrest). It
follows, therefore, that petitioner is not entitled to an EIC on
the basis of a qualifying child.

An individual may still be eligible for an EIC, however,
even if the individual does not have a qualifying child for the

taxabl e year. Sec. 32(c)(1)(A)(ii). Al though respondent seeks

" W note that, after a careful review of the record, it
appears petitioner would qualify for single, and not head of
househol d, filing status. See sec. 2(b)(1)(A).



- 7 -
conpl ete disallowance of petitioner’s claimed EICin his Mtion
For Partial Summary Judgnent, respondent concedes in his

suppl enent that petitioner is eligible for a portion of the
claimed EIC, wthout regard to a qualifying child, because of his
| ow i nconme. Thus, we will grant respondent’s Mtion for Partial
Summary Judgnent with respect to petitioner’s clainmed EIC but
only as to petitioner’s alleged qualifying child.

Concl usi on

Finally, in reaching the conclusions described herein, we
have considered all of the argunents nade by the parties, and, to
t he extent not expressly discussed above, we find that those
argunments do not support any result contrary to those reached
her ei n.

To reflect the foregoing, as well as the parties’

concessi ons,

An order granting, in part,

respondent’s Mbtion For Parti al

Sunmary Judgnent will be issued,

and decision will be entered under

Rul e 155.



