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MVEMORANDUM OPI NI ON

GOEKE, Judge: This matter is before the Court on the
parties’ cross-notions for summary judgnent pursuant to Rul e

121.! The issue in this collection case is whether respondent’s

1 Unless otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code of 1986, as anended.
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Appeals Ofice abused its discretion in sustaining respondent’s
proposed | evy action against petitioner to collect incone tax
liabilities for the taxable years 1994, 1995, and 1996 and
denying petitioner’s request for alternative collection nethods.
We conclude that there are no genuine issues as to any materi al
facts, a decision may be rendered as a matter of law, and the
Appeal s Ofice abused its discretion.

Backgr ound

At the tinme she filed her petition, petitioner resided in

Harri sonburg, Virginia.

Petitioner did not file Federal incone tax returns for
t axabl e year 1994, 1995, or 1996. Respondent issued notices of
deficiency for those years and determ ned tax deficiencies of

$2,892, $6,368, and $2,937, respectively.

On Novenber 22, 2005, respondent nailed to petitioner a
Letter L-1058, Final Notice of Intent to Levy and Notice of Your
Right to a Hearing, inform ng petitioner that respondent proposed
to levy on her property to collect Federal inconme taxes owed for
1994, 1995, and 1996. After assessing penalties and interest and
applying withholding credits, respondent determ ned that

petitioner owed a total of $26,011. 04.

On Decenber 9, 2005, petitioner tinely filed a Form 12153,
Request for a Collection Due Process Hearing, regarding the

proposed |l evy. Petitioner clained that she could not afford to
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pay the incone tax owed, and as evi dence of her financi al
situation she attached a Form 433-F, Collection Information
St atenent, dated Septenber 22, 2005. The Form 433-F detail ed
petitioner’s inconme, expenses, and assets at that tine.
Petitioner also stated that she anticipated having to find a new

job in January of 2006.

By |etter dated February 28, 2006, an Appeals Ofice
settlenment officer notified petitioner that she had schedul ed a
t el ephone hearing for April 6, 2006. The letter requested
petitioner to submt within 14 days a conpleted Form 433-A,
Collection Information Statenent For Wage Earners and Sel f-
Enpl oyed I ndividuals, a conpleted offer in conprom se package,
and signed Federal incone tax returns for taxable years 1999
t hrough 2003 so that the Appeals O fice could consider collection
alternatives in a collection hearing. Petitioner did not send

any of the requested information.

According to the adm nistrative record, during the tel ephone
hearing petitioner told the settlenent officer that she had | ost
her full-time job and had acquired a part-tinme job. Petitioner
stated that she was unable to make a paynent at that tinme and
t hought that she would be granted currently not collectible (CNC
status because she had sent a Form 433-F to another |nternal
Revenue Service officer. The settlenent officer told petitioner

t hat her account had been on CNC status but was renpved from said
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status in Septenber of 2005. The settlenment officer inquired why
petitioner had not provided another collection information
statenment (CIS). Petitioner explained that she had not been able
to because of a famly tragedy. Petitioner also explained that
she did not file tax returns for 1999 through 2003 because she
was incarcerated during those years. The settlenent officer told
petitioner that she could not consider collection alternatives at
that time because petitioner had failed to provide current
financial information, file tax returns for the specified years,
or provide verification as to why she did not file the requested
returns. The settlenment officer also told petitioner that she
woul d be receiving a notice of determnation and had the right to
chal  enge the Appeals Ofice's determnation in this Court.
Petitioner told the settlenment officer that she intended to
prepare current financial information in order to request

rei nst at enent of CNC st at us.

On April 20, 2006, respondent mailed petitioner a Notice of
Det erm nation Concerning Collection Action(s) Under Section 6320
and/ or 6330 (notice of determ nation), sustaining the proposed
| evy action. The Appeals Ofice determ ned that petitioner (1)
did not provide current financial information, (2) failed to file
the requested tax returns, and (3) failed to provide any reason

why she did not file the requested returns.
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Petitioner tinely petitioned this Court for review of
respondent’s determ nation pursuant to section 6330(d).
Petitioner submtted wwth her posttrial brief records indicating

t hat she had been incarcerated from 1999 to 2003.

Di scussi on

Summary judgnent may be granted where there is no genui ne

i ssue of any material fact and a decision nmay be rendered as a

matter of law. Rule 121(a) and (b); Beery v. Conm ssioner, 122
T.C. 184, 187 (2004). The noving party bears the burden of
proving that there is no genuine issue of material fact, and
factual inferences will be viewed in the manner nost favorable to

t he nonnoving party. Dahlstromyv. Conm ssioner, 85 T.C 812, 821

(1985). In this case, there is no apparent disagreenent as to
the material facts and circunstances. Accordingly, this case is
ripe for resolution by neans of summary judgnent.

Section 6330(a)(1l) gives a taxpayer the right to a hearing
with the Appeals Ofice before the Secretary can |levy on the
taxpayer’s property. Under section 6330(d)(1), where a
taxpayer’s underlying tax liability is not at issue, we generally
review the Appeals Ofice’'s determnation follow ng the hearing

for an abuse of discretion. Goza v. Conmmi ssioner, 114 T.C. 176,

181- 182 (2000). An abuse of discretion occurs if the Appeals
O fice exercises its discretion arbitrarily, capriciously, or

wi t hout sound basis in fact or law. Wodral v. Conm ssioner, 112
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T.C. 19, 23 (1999). Because petitioner does not dispute her
underlying tax liability, we apply the abuse of discretion
st andar d.

Under section 6330(c)(3), in making a determ nation the
Appeals Ofice nust (1) verify that the requirenents of
applicable | aw and adm ni strative procedures have been net, (2)
consider the issues the taxpayer raised at the hearing, including
collection alternatives, and (3) determ ne whether any proposed
col l ection action balances the need for the efficient collection
of taxes with the legitimte concern of the person that any
coll ection be no nore intrusive than necessary. Petitioner
argues only that the Appeals Ofice abused its discretion by
failing to consider the collection alternative she proposed
during the tel ephone hearing.

The Internal Revenue Manual states that settlenent officers
may not consider collection alternatives unless the taxpayer has
provi ded adequate financial information, such as the filing of a
current CIS, and has filed all required tax returns. See 2
Adm ni stration, Internal Revenue Manual (CCH), sec.
5.16.1.2.9(1), at 17,810; sec. 5.15.1.1, at 17,653. Petitioner
does not object to this policy, and we have found it to be

reasonable. See Estate of Atkinson v. Commi ssioner, T.C Mno.

2007-89. It is also the policy of the Appeals Ofice to request

anew ClSif the taxpayer’'s financial condition changes after the
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subm ssion of an earlier statenent, and we have upheld

determ nati ons based on this policy. Etkin v. Conm ssioner, T.C

Meno. 2005-245; 2 Adm nistration, Internal Revenue Manual (CCH),

sec. 5.15.1.1(8), at 17, 654.

Respondent argues that when a settlenent officer follows the
prescribed guidelines in determ ning whether a collection
alternative is acceptable, the settlenent officer’s concl usion
wi |1 be considered reasonabl e and not an abuse of discretion. |In

support of this argunent, respondent cites Moorhous V.

Conmi ssioner, T.C. Menp. 2003-183, Rodriquez v. Comm SSioner,

T.C. Meno. 2003-153, and Schenkel v. Conm ssioner, T.C. Meno.

2003- 37.

Petitioner correctly points out that these cases address
whet her the Appeals O fice abused its discretion by refusing
of fers-in-conpromse (OCs). Petitioner did not nmake an O C but
requested a collection alternative-- that her account be pl aced
on CNC status. However, we disagree that these cases are
di stingui shabl e, al though sections 7122(e) and 6159(e)
specifically require the Secretary to establish procedures for
adm nistrative review of rejections of OCs and term nations of
instal l ment agreenents, while there is no statutory nmandate for
establ i shing procedures for placing a taxpayer’s account on CNC
status. We see no reason, however, to hold the Appeals Ofice to

a higher standard when considering collection alternatives froma
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t axpayer who is seeking conplete relief fromher undisputed tax
liability than when considering a taxpayer who is offering to pay
part of her tax liability, particularly when the procedural
prerequisites are essentially the sane in both situations, and we
agree with respondent to that extent. However, this policy does
not excuse the Appeals Ofice for disregarding a taxpayer’s

attenpts to provide current financial information.

Petitioner argues that even if followng its established
policies would have shielded the Appeals Ofice, it still abused
its discretion in denying her CNC status because she provided the
requested information. |In particular, petitioner argues that the
Appeals Ofice erred (1) by claimng that she had not provided
current financial information despite the facts that she had
provi ded the Appeals Ofice with a C S before the hearing and
further explained the changes in her financial situation during
the hearing, and (2) by refusing to consider her statenment that
she was incarcerated from 1999 to 2003 as verification of her
assertion that she earned no inconme, and therefore had no filing
obligation, for those years, or by failing to ask for additional

verification.

Respondent argues that our reviewis limted to the
adm nistrative record, and there is nothing in the admnistrative
record indicating that the Appeals Ofice abused its discretion.

| ndeed, there is little that petitioner offers for us to consider
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apart fromthe information contained in the admnistrative file.
Neverthel ess, this case is a good exanple of the problens created
by the lack of a transcript or actual record of the discussions
bet ween the taxpayer and the settlenment officer. The only record
of the April 6, 2006, tel ephone conversation between petitioner
and the settlenent officer is the entry made by the settl enent
officer in her log for this case. This tel ephone conversation
was the only “hearing” that petitioner received, and the
settlenment officer’s entry is very abbreviated. W are forced to

make certain inferences fromthe information that i s known.

According to the settlenment officer’s entry, petitioner
submtted a C'S when she requested a collection hearing, and the
settlement officer knew this. Petitioner told the settlenent
officer that she lost her full-tinme job and gained a part-tine
job after she had submtted the CIS. Petitioner explained that
she was unable to provide a new CI' S because her famly had
recently experienced a tragedy. She also explained that she did
not file Federal tax returns for 1999 to 2003 because she was
i ncarcerated during those years. After hearing this information,
the settlenent officer told petitioner that respondent woul d be
sending her a notice of determnation. There is no indication in
the adm nistrative record that the settlenent officer discussed
the particulars of the changes in petitioner’s financial

information fromthe tinme she conpleted the CS in Septenber
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2005, despite the fact that petitioner clainmed in her request for
a collection hearing that she could not pay the underlying tax
ltability and that her financial status becane worse after she
conpleted the original CIS. There is also no indication that the
settlenment officer considered petitioner’s statenent that she was
incarcerated from 1999 to 2003 or made any determ nation whet her
this was sufficient verification that she had no filing
obligations during those years. Had the settlenent officer asked
for verification, petitioner would have been able to provide it
just as she provided this Court with records confirm ng her
incarceration. Gven the undisputed facts, we find that the
abrupt decision by the settlenent officer indicates she did not
consider the issues petitioner raised during the hearing as
requi red by section 6330(c)(3)(B) before deciding to issue the
noti ce of determnation, which was an abuse of her discretion.
I f section 6330(b) is to be given any force, the Appeals Ofice
must make its determ nation after the taxpayer has had the
opportunity to be heard at a fair hearing and after giving
adequate consideration to all neritorious issues the taxpayer has

rai sed during the hearing.

Accordi ngly, because we concl ude that respondent abused his
di scretion by not considering the issues petitioner raised at the

heari ng, and no genuine issue of material fact exists requiring
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trial, we shall grant petitioner’s notion for sumrary judgnent

and deny respondent’s notion for summary judgnent.

To reflect the foregoing,

An appropriate order and

decision will be entered.




