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VEMORANDUM OPI NI ON

KROUPA, Judge: This partner-level matter is before the
Court on respondent’s notion to dismss for lack of jurisdiction.
Respondent issued a deficiency notice determ ning a $5, 832, 629
deficiency in petitioner’s Federal inconme tax for 2002, a
$318, 554 deficiency for 2003, and a $26, 623, 226 defi ci ency for

2004 (the deficiency notice). Respondent al so determ ned
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accuracy-rel ated penalties under section 6662* of $2,333,052 for
2002, $127,422 for 2003, and $10, 649,290 for 2004. The
deficiencies and penalties flow fromdeterm nations in a notice
of final partnership adm nistrative adjustnment for tax years
1999-1 and 1999-22? (the FPAA) issued to WImngton Partners LP
(W1 m ngton).

The parties agree that the deficiency notice adjusts only
partnership itens or affected itens related to WI m ngton and
that the partnership-|level proceeding contesting the
determ nations in the FPAA (WI m ngton partnershi p proceedi ng)
has not concluded. Petitioner argues, however, that the
deficiency notice is valid because the FPAA adjusts only 1993
partnership itenms and no FPAA was issued for 1993. The sole
i ssue for decision is whether the deficiency notice is invalid
because it determ nes deficiencies and penalties that flow from
t he FPAA and the ongoing WI m ngton partnership proceedi ng has
not been resolved. W hold that the deficiency notice is invalid
and we do not have jurisdiction to redeterm ne the deficiency.

We shall therefore grant respondent’s notion.

IAIl section references are to the Internal Revenue Code in
effect for the years at issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure, unless otherw se
i ndi cat ed.

2W | mi ngt on undertook restructuring transactions in 1999
that caused it to treat itself as term nated under sec.
708(b) (1) (B) on June 4, 1999. Accordingly, WImngton treated
itself as having two separate tax years and filed two partnership
returns for 1999.
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Backgr ound

The facts we recite are uncontested facts admtted in the
petition, respondent’s notion, petitioner’s objection to
respondent’s notion and the supporting nmenorandum or the
exhi bits attached to these docunents.

Petitioner is a corporation, with its principal place of
busi ness in Rochester, New York. It is the common parent of an
affiliated group that filed a consolidated return of incone for
1999. A nenber of this group, petitioner’s wholly owned
subsidiary B&L I nternational Hol dings Corp. (BLIHC), was the
majority partner of WImngton until 1999. The deficiencies
determined in the deficiency notice resulted fromrespondent’s
di sal l owance of carryforward |osses related to BLIHC s sal e of
its interest in WImngton and correl ative adjustnents to credits
and alternative mnimumtax. Petitioner tinely filed a petition
to redeterm ne the adjustnments in this deficiency notice.
Respondent filed a nmotion to dismss for lack of jurisdiction,
and it is this notion that we address.

The adjustnents in the deficiency notice stemfroma 1993
financing transaction that respondent challenges in disallow ng
the carryforward | osses. Respondent determ ned in the FPAA that
BLIHC inflated its basis in WImngton as a result of the 1993
financing transaction. W nowturn to that transaction.

Petitioner engaged in a financing arrangenment in 1993 that
created an influx of capital priced |ike debt to maintain

petitioner’s favorable credit rating. The 1993 financing
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transaction involved BLIHC, four banks, WI mngton, and an
unrel ated partnership (Bobcat).

Bobcat contributed approxinmately $400 million in |oan
proceeds for its interest in the partnership. BLIHC contributed
a note (the 1993 Reset Note) and $25 to WI m ngton in exchange
for a partnership interest. BLIHC clainmed a $550 m |lion basis,
the note’s face value, in the 1993 Reset Note. Several entities
controlled by petitioner also contributed operating busi nesses
and cash in exchange for partnership interests in WI m ngton.

W m ngton continued to hold operational businesses in 1999
when BLIHC sold a portion of its WImngton interest to an
unrel ated party for $199, 137,637. Petitioner clainmed a
$347,910, 187 capital loss related to the sale ($347 mllion
capital loss) on its 1999 consolidated return. Petitioner
conputed this loss using BLIHC s basis in its sold WI m ngton
interest that was attributable, in part, to BLIHC s $550 million
claimed basis in the 1993 Reset Note. Petitioner also clained
capital loss carryovers as a result of this sale in taxable years
1998, 2001, 2002, 2003, and 2004.

Respondent issued the FPAA to WIm ngton in response to
petitioner’s clainmed $347 mllion capital |oss. Respondent nmade
several determnations in the FPAA including a determ nation that
the 1993 Reset Note had a zero basis at the time it was
contributed to WIimngton. WImngton's tax matters partner
(TMP) filed a petition in the WI mngton partnership proceedi ng

at docket no. 15098-06, which is currently pending.
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Respondent issued a deficiency notice to petitioner for the
t axabl e years 1998- 2001 separate fromthe deficiency notice at
issue in this case. The determ nations in both deficiency
notices arise fromrespondent’s determ nation in the FPAA that
BLIHC had a zero basis in the 1993 Reset Note rather than the
$550 million basis claimed. Petitioner filed a petition for
redeterm nation of the 1998-2001 deficiencies on the ground that
respondent inproperly adjusted the basis of the 1993 Reset Note
in 1999, and we granted respondent’s notion to dismss for |ack
of jurisdiction in an unpublished order at docket no. 20958-07

(Bausch & Lonb 1) on April 30, 2008. W concluded that the 1998-

2001 deficiency notice was invalid because the determ nations in

that deficiency notice all resulted fromthe determ nation in the
FPAA that the 1993 Reset Note had a zero basis and the WI m ngton
partnership proceedi ng had not concluded. Petitioner appealed

our order dism ssing Bausch & Lonb | to the United States Court

of Appeals for the Second Crcuit, and the appeal is pending.

The issue presented in Bausch & Lonb | is identical to the

i ssue before us now W shall therefore grant respondent’s
moti on for the same reasons as further discussed.

Di scussi on

We nust deci de whether a deficiency notice is valid if it
determ nes deficiencies and penalties that flow froma previously
i ssued FPAA and the partnership-level case contesting the FPAA s
determ nati ons has not been resolved. W hold that the

deficiency notice is invalid.
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We begin with our jurisdiction. This Court is a court of
limted jurisdiction, and we may exercise jurisdiction only to

the extent provided by statute. Sec. 7442; GAF Corp. & Subs. v.

Comm ssioner, 114 T.C 519, 521 (2000). Qur jurisdiction to

redetermne a deficiency in tax depends on a valid deficiency

notice and a tinely filed petition. GAF Corp. & Subs. v.

Comm ssi oner, supra at 521. A taxpayer may generally file a

petition for redeterm nation of a deficiency with this Court
after receiving a deficiency notice. Sec. 6213. Special rules
apply, however, for certain partnerships and their partners.

Part ner shi ps do not pay Federal incone tax, but they are
required to file annual information returns reporting the
partners’ distributive shares of inconme, deductions, and other
tax itenms. Secs. 701, 6031. The individual partners then report
their distributive shares of the tax itens on their Federal
incone tax returns. See secs. 701-704. Congress enacted the
unified audit and litigation procedures of the Tax Equity and
Fi scal Responsibility Act of 1982 (TEFRA) to provide consi stent
treatment of partnership itens anong partners in the sane
partnership and to ease the substantial adm nistrative burden
that resulted fromduplicative audits and litigation. See

Petaluma FX Partners, LLC v. Comm ssioner, 131 T.C. __, _ (2008)

(slip op. at 10).
The parties acknow edge that the TEFRA rul es apply because
the deficiencies arise fromBLIHC s status as a partner in

W m ngton, a TEFRA partnership under section 6231(a).
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Accordingly, we nust analyze the jurisdictional issue presented
under the specific TEFRA statutes and the rel ated casel aw.
Under the TEFRA rules, partnership itens are determned in
partnershi p-1evel proceedings, while nonpartnership itens are
determ ned at the individual partner level. Sec. 6221;

Affiliated Equip. Leasing Il v. Comm ssioner, 97 T.C. 575, 576

(1991). A partnership itemis any itemrequired to be taken into
account for the partnership’ s taxable year to the extent

regul ations specify it is an itemnore appropriately determ ned
at the partnership level rather than the partner level. Sec.
6231(a)(3). Partnership-level determ nations also inpact certain
itens of individual partners. These are referred to as affected
itenms, and their resolution depends on partnership-Ievel

determ nations. Sec. 6231(a)(5); Maxwell v. Conm ssioner, 87

T.C. 783, 792 (1986). Deficiency procedures apply to affected
itens that require partner-|evel determ nations. Sec.
6230(a) (2) (A) (i).

This Court does not have jurisdiction, however, to consider
partnership itens in a partner-|level proceeding resulting from

the i ssuance of a deficiency notice. Trost v. Conm ssioner, 95

T.C. 560, 564 (1990). Further, no assessnent of a deficiency
attributable to any partnership itemmy be nmade until the
partnership-level proceeding is conpleted. Sec. 6225(a); see GAF

Corp. & Subs. v. Conm ssioner, supra at 526. Accordingly, a

deficiency notice adjusting affected itens is generally invalid

if it is issued before the conclusion of the partnership
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proceedi ng, and we have no jurisdiction. See GAF Corp. & Subs.

V. Conm ssioner, supra at 528; Soward v. Conmi ssioner, T.C. Meno.

2006- 262.

We now det erm ne whet her we have jurisdiction over the
deficiency noti ce.

Petitioner acknow edges that the WI m ngton partnership
proceedi ng i s pending and that the deficiency notice contains
adjustnents to partnership itens and affected itens related to
BLIHC s basis in the 1993 Reset Note. Petitioner argues,
however, that BLIHC s basis in the 1993 Reset Note was a
partnership itemonly in the year of contribution, 1993, and,
therefore, respondent adjusted the basis in the wong years; i.e.
1999-1 and 1999-2. Petitioner further argues that the deficiency
notice is valid and we have jurisdiction because no FPAA was
i ssued for the year of contribution. Petitioner attenpts to nake
a back-door argunent that the Court, in determning the validity
of the deficiency notice, is required at the partner level to
answer the substantive question of whether respondent adjusted
BLIHC s basis in the 1993 Reset Note in the wong year or years.
W di sagree.

Respondent determ ned in the FPAA that the 1993 Reset Note
had a zero basis at the time BLIHC contributed it to WI m ngton.
Each of the adjustnents in the deficiency notice flows fromthis
determ nation in the FPAA

A partner’s basis in contributed property is a partnership

item when the partnership needs to make a determ nation with
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respect to the partner’s basis for purposes of its books and
records, or for purposes of furnishing information to a partner.

Nussdorf v. Comm ssioner, 129 T.C. 30, 42 (2007); see sec.

301.6231(a)(3)-1(a)(4), (c), Proced. & Adm n. Regs. The critical
element is that the partnership needs to make a determ nation
wWith respect to the partner’s basis for the purposes stated, and
the partnership’s failure to actually nmake a determ nati on does
not prevent an itemfrombeing a partnership item See sec.
301.6231(a)(3)-1(c)(1), Proced. & Adm n. Regs.

Petitioner provides no authority for the argunent that a
partner’s basis in contributed property is a partnership item
only in the year of contribution, and we find none. Partnership
itens are defined to include a partner’s basis in contributed
property when a partnership nust account for the partnership’s
basis in the contributed property for purposes of its books and
records, or for purposes of furnishing information to a partner.?
Sec. 301.6231(a)(3)-1(c)(2), Proced. & Adm n. Regs; see also

Nussdorf v. Conmm ssioner, supra at 44. Accordingly, the

necessary facts are available only at the partnership level to
determ ne whether the partnership was required to nake a
determnation with respect to BLIHC s basis in the 1993 Reset

Not e for these purposes.

3A partnership determnes its basis in contributed property
by making a prelimnary determ nation of the partner’s basis in
the property at contribution and then adjusting its basis in the
property where subsequent events require.
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Petitioner’s argunment that we nust address at the partner
| evel whet her respondent adjusted BLIHC s basis in the 1993 Reset
Note in the wong years is msplaced. Petitioner cites several
cases where this Court determned that we had jurisdiction to
redeterm ne deficiencies attributable to affected itens to

support its argunent. See G nsburg v. Comm ssioner, 127 T.C. 75

(2006); Estate of Quick v. Comm ssioner, 110 T.C 172 (1998);

Jenkins v. Conmm ssioner, 102 T.C. 550 (1994); Roberts v.

Commi ssioner, 94 T.C 853 (1990); Gustin v. Conm ssioner, T.C

Meno. 2002-64. These cases are inapposite as no FPAAs were
i ssued in these cases and no partnership-1level proceedi ngs were
pending. Here, the related WI m ngton partnership proceeding is
ongoi ng, and there WImngton’s TMP i s nmaki ng the argunent that
the Comm ssioner adjusted BLIHC s basis in the 1993 Reset Note in
the wong years.

Further, the cases petitioner cites involved argunents by
t axpayers that we |lacked jurisdiction in deficiency proceedi ngs
because the deficiencies were attributable to partnership itens
rather than affected itenms. The Court determ ned in each case
that the deficiencies were attributable to affected itens, but in
doing so determ ned that the deficiencies were not attri butable
to partnership itenms. These cases do not stand for the
proposition that a partner may nake a substantive argunent at the
partner |evel contesting the adjustnment of a partnership itemin
an FPAA. W decide at the partnership |evel substantive

argunents chal l engi ng whether itens related to contributions or
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distributions are actually partnership itens. See Dakotah Hills

Ofices Ltd. Pship. v. Comm ssioner, T.C Menp. 1996- 35.

Petitioner’s substantive argunent that BLIHC s basis in the
1993 Reset Note was adjusted in an inproper year does not provide
jurisdiction, where none exists, to determne a partnership item
in a partner-|level case. This Court nmay exercise jurisdiction
only to the extent expressly provided by statute, and it may not
enl arge upon that statutory jurisdiction. See sec. 7442; Brenan

v. Conmm ssioner, 66 T.C. 61, 66 (1976); see also Rule 13.

Further, the remaining determnations in the deficiency
noti ce depend on the resolution of BLIHC s basis in the 1993
Reset Note. These determ nations are affected itens that cannot
be litigated now but nmust wait until the WImngton partnership

proceeding is finalized. See GAF Corp. & Subs. v. Conmm ssioner,

114 T.C. 519 (2000); N.C.F. Energy Partners v. Conm ssioner, 89

T.C. 741, 743-744 (1987).

We concl ude that respondent inproperly issued the deficiency
notice determning petitioner’s deficiencies and penalties
related to BLIHC s basis in the 1993 Reset Note before the
deci sion of this Court has become final in the ongoing WI m ngton

partnership proceeding. See GAF Corp. & Subs. v. Conm Ssioner,

supra at 521, 528; Maxwell v. Conmm ssioner, 87 T.C. at 788.

Accordingly, we hold that the deficiency notice is invalid and
there is no jurisdictional basis upon which the Court my

consider the adjustnents in this case.
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To reflect the foregoing,

An order of dismssal for

lack of jurisdiction will be

ent er ed.



