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MVEMORANDUM OPI NI ON

MARVEL, Judge: This matter is before the Court on
respondent’s notion to dismss for lack of jurisdiction on the
ground that the petition was not filed within the tinme prescribed

by sections 6213(a)! and 7502.

1Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect at the tinme the petition was
(continued. . .)
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Backgr ound

Petitioner resided in Inglewod, California, when the
petition in this case was filed.

Petitioner clainmed a charitable contribution deduction of
$14,800 on his 2001 incone tax return.? Follow ng an
exam nation, respondent issued an exam nation report in which he
proposed to disall ow $14, 345 of petitioner’s reported
contributions. On Novenber 4, 2003, respondent issued a revised
exam nation report in which he proposed to disallow only $10, 545

of petitioner’s reported contributions.® The |etter acconpanying

Y(...continued)
filed, and all Rule references are to the Tax Court Rul es of
Practi ce and Procedure.

2Petitioner clained deductions for the follow ng charitable
contri butions:

Donee organi zation Amount of contribution

Adm ni strator of Peace and
Br ot herhood M nistries (APB

M nistries) $10, 500
True Vine Baptist Church 3, 800
Mar ant ha Communi ty Church 455
M scel | aneous 45

Tot al 14, 800

3Respondent originally only all owed a deduction for the $455
paid to Marantha Comunity Church. Respondent received an
item zed list of contributions nmade to True Vine Baptist Church,
however, and he allowed the $3,800 deduction in the revised
exanm nation report. Respondent disallowed the $10, 500
contribution to APB Mnistries because APB Mnistries did not
respond to a request by respondent for additional docunentation
regarding petitioner’s alleged contribution. Respondent also
di sal |l oned the remai ni ng $45 m scel | aneous contri bution(s) not

(continued. . .)
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the revised exam nation report informed petitioner that he had 15
days from Novenber 4, 2003, the date of the letter, to request a
conference with the Appeals Ofice. The letter also inforned
petitioner that respondent would i ssue a notice of deficiency if
petitioner did not request a conference within the 15-day peri od.

Petitioner did not submt a tinely request for an Appeal s
conference. Consequently, on January 6, 2004, respondent issued
a notice of deficiency (notice) to petitioner for 2001. The
noti ce was addressed to 814 North Market Street, Apartnent 5,
| ngl ewood, CA 90302-5931.*

On February 20, 2004, petitioner mailed Form 12203, Request
for Appeals Review (Request), to respondent. On a date that does
not appear in the record, respondent forwarded petitioner’s

Request to this Court.® By letter dated April 5, 2004,

3(...continued)
specifically identified in the record.

“Petitioner disputes receipt of the notice, but he admts
that he received other correspondence fromrespondent at the
North Market Street address. Petitioner’s Request and his
anmended petition both show the North Market Street address as his
current address.

SRespondent’s postage neter stanp on the envel ope in which
t he Request was forwarded reads Apr. 2, 2004. However,
respondent contends that the Request was mailed “On or about
April 8, 2004”. The U. S. Postal Service stanp is illegible. If
the Request took no nore than the ordinary delivery time of 3
days for a mailing fromcCalifornia to Washington, D.C. (see
di scussion, infra pp. 5-8), the |latest date on which the Request
coul d have been nailed to arrive at the Court on Apr. 12, 2004,
was Apr. 9, 2004.
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respondent infornmed petitioner that his Request was untinely and
that he would have to petition the Tax Court to dispute his tax
l[tability. On April 12, 2004, we filed petitioner’s Request,

whi ch was forwarded to the Court by respondent, as an inperfect
petition. W subsequently ordered petitioner to file an anended
petition with the required filing fee by June 1, 2004. On My
28, 2004, we received and filed petitioner’s anended petition.

On January 24, 2005, we received and filed respondent’s
nmotion to dismss for lack of jurisdiction, which alleged that
petitioner’s petition was not filed within the 90-day period
prescribed in sections 6213(a) and 7502. In support of the
nmoti on, respondent attached a postnmarked copy of the certified
mailing list bearing petitioner’s nane and address, the date on
whi ch the notice of deficiency was nailed to petitioner, and the
article tracki ng nunber of the notice.

On February 18, 2005, we filed petitioner’s response in
opposition to respondent’s notion. Petitioner contends that he
did not receive the notice of deficiency dated January 6, 2004.
Petitioner also argues that he tinely mailed his Request to the
I nt ernal Revenue Service.

Di scussi on

Qur jurisdiction to redeterm ne a deficiency depends on the

i ssuance of a valid notice of deficiency and on a tinely filed
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petition. Rule 13(a), (c); Mnge v. Conm ssioner, 93 T.C 22, 27

(1989) .

Noti ce of Deficiency

Section 6212(a) expressly authorizes the Conm ssioner, after
determ ning a deficiency, to send a notice of deficiency to the
taxpayer by certified or registered mail. It is sufficient for
jurisdictional purposes if the Conm ssioner nmails the notice of
deficiency to the taxpayer at the taxpayer’s “last known

address”. Sec. 6212(b); Frieling v. Conmm ssioner, 81 T.C 42, 52

(1983). If a notice of deficiency is mailed to the taxpayer at
t he taxpayer’s | ast known address, actual receipt of the notice

is imuaterial. King v. Conm ssioner, 857 F.2d 676, 679 (9th G

1988), affg. 88 T.C 1042 (1987); DeWelles v. United States, 378

F.2d 37, 39 (9th G r. 1967). The taxpayer, in turn, has 90 days
(or 150 days if the notice is addressed to a person outside of
the United States) fromthe date that the notice of deficiency is
mailed to file a petition in this Court for a redeterm nati on of
the deficiency. Sec. 6213(a). Under section 7502, a tinely
mai l ed petition will be treated as though it were tinely filed.
Respondent bears the burden of proving by conpetent and
per suasi ve evidence that the notice of deficiency was properly

mai | ed. Coleman v. Conm ssioner, 94 T.C. 82, 90 (1990); August

v. Comm ssioner, 54 T.C 1535, 1536-1537 (1970). The act of

mai | i ng may be proven by docunentary evidence of mailing or by
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evi dence of respondent’s nmailing practices corroborated by direct

testinmony. Coleman v. Conm ssioner, supra at 90. A U S. Postal

Service Form 3877, Acceptance of Registered, Insured, C. O D. and
Certified Mail, reflecting Postal Service receipt represents
di rect docunentary evidence of the date and fact of mailing.

|d.; Magazine v. Conm ssioner, 89 T.C. 321, 324, 327 (1987).

Were the existence of the notice of deficiency is not in
di spute, a properly conpleted Form 3877 by itself is sufficient,
absent evidence to the contrary, to establish that the notice was

properly mailed to a taxpayer. United States v. Zolla, 724 F.2d

808, 810 (9th Cr. 1984); Coleman v. Conm ssioner, supra at 91.

In this case, respondent produced a copy of the certified
mailing list for January 6, 2004, which bore a date stanp from
the Los Angeles Post O fice of January 6, 2004. The list shows
petitioner’s nanme, North Market Street address, taxpayer
identification nunber, and the article tracking nunber of the
notice of deficiency. The certified mailing list submtted by
respondent is simlar to, and appears to performthe sane

function as, Form 3877. See Stein v. Commi ssioner, T.C Mno.

1990-378. However, in this case the certified mailing list is
i nconpl ete because it does not contain any indication of the

nunber of itens received by the Los Angel es Post Ofice and is
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not signed or initialed by a U S. Postal Service enpl oyee.®
Thus, the certified mailing list, in and of itself, is
insufficient to provide respondent with the presunption of

mai ling. Massie v. Conm ssioner, T.C Meno. 1995-173, affd.

wi t hout published opinion 82 F.3d 423 (9th Cr. 1996); Wheat v.

Comm ssioner, T.C Menp. 1992-268. Respondent’s failure to

obtain the U S. Postal Service clerk’s initials on the certified
mailing list and to have the clerk identify on the certified
mai ling list how many pieces of mail the U S. Postal Service
received is an “inexactitude which is significant enough to

render the presunption inapplicable.” Weat v. Conm ssioner,

supra; see also Colenman v. Conm ssioner, supra at 92. Respondent

may still prevail, however, if the evidence of mailing is

otherwi se sufficient. Weat v. Commi SSioner, supra.

Al t hough an inconplete certified mailing |ist that does not
contain all of the information required by Form 3877 is
insufficient to create a presunption of proper mailing, it
nevert hel ess has sone probative value. See Massie V.

Commi ssi oner, supra. The certified mailing list in this case

contains a U. S. Postal Service date stanp of January 6, 2004.
The address recorded on the certified mailing list is the sanme

address that petitioner has used on all of his correspondence

The total nunber of pieces |isted by sender shows seven,
but the spaces for the nunber of pieces received by the post
of fice and the postnaster’s nane are bl ank.
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wi th respondent. Petitioner has not argued that the Market
Street address was not his |ast known address,’ nor has he argued
that respondent failed to follow his established nmailing
procedures. The preponderance of the evidence supports a finding
that respondent nailed the notice of deficiency to petitioner at
his | ast known address on January 6, 2004, and we so find.

Tinmely Filed Petition

Petitioner also argues that his petition was filed tinely
because he mailed his Request to respondent “within the 90 Day

Unit period for appeal”,® and we accepted and filed the Request

A taxpayer’s |l ast known address is either the address
listed on his nost recently filed Federal inconme tax return or
anot her address, if taxpayer notifies Comm ssioner of a change of
address. Sec. 301.6212-2(a), Proced. & Adm n. Regs.; see also
Leask v. Comm ssioner, T.C. Meno. 1989-347. Petitioner’s nost
recently filed tax return as of Jan. 6, 2004, is not in the
record, and there is no evidence that petitioner comuni cated an
al ternate address to respondent.

8Petitioner argues, alternatively, that his Request was
mailed tinmely to respondent and shoul d have been adm nistratively
revi ewed by respondent. Respondent’s letter of Nov. 4, 2003,
stated that petitioner had 15 days to request an Appeal s
conference with an Appeals officer. Petitioner contends that he
did not receive the Nov. 4, 2003, letter until Decenber. Even if
we assune that petitioner received the letter on Dec. 31, 2003,
hi s Request mailed on Feb. 20, 2004, was sent well outside the
allotted 15-day period for appeal. Therefore, petitioner did not
tinmely mail his Request to respondent.
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as an inperfect petition® on April 12, 2004.1°

A petitionis tinely filed if it is received by the Court
within 90 days after the notice is mailed. Sec. 6213(a). |If the
| ast day of the 90-day period falls on a Saturday, Sunday, or a
l egal holiday in the District of Colunbia, the |last day of the
90-day period is the first business day thereafter. 1d.; sec.
301.6213-1(a)(1), Proced. & Adm n. Regs. The notice in this case
was mailed on January 6, 2004. The 90-day period for tinely
filing a petition with the Court expired on April 5, 2004, which
date was not a Saturday, Sunday, or legal holiday in the District
of Col unbi a.

If the petition is properly addressed, w th postage prepaid,
and is postmarked within the applicable 90-day period in
accordance with section 7502(a), the petition will be considered
tinmely even if it is not received by the Court until after the
90-day period. Sec. 7502(a). In this case, petitioner’s mailing
of the Request to respondent was not properly addressed.

Moreover, even if we assune that section 7502 nmay be applied to
respondent’s remailing of the Request to the Court, the criteria

of section 7502 were not net by the remailing because we cannot

°This Court has been liberal in filing documents subnmitted
by taxpayers as petitions. See Eiges v. Conm ssioner, 101 T.C
61, 68 (1993); Castaldo v. Conm ssioner, 63 T.C. 285, 287 (1974).

0\We received petitioner’s Request 97 days after respondent
mai | ed the notice of deficiency.



- 10 -
ascertain whether the mailing was postmarked within the
appl i cabl e 90-day peri od.

If the postmark is made by the U S. Postal Service and is
illegible, the person who is required to file the docunent bears
t he burden of proving the date the postmark was made. Sec.

301. 7502-1(c) (1) (iii)(A), Proced. & Admin. Regs. |If the postnmark
is made other than by the U S. Postal Service and the docunent is
delivered to the Court untinely, then the postmark nust bear a

| egi ble date on or before the last day of the filing period, and
t he docunent nust have been received at or before the tinme when
the sane class of mail would ordinarily be received if postnmarked
fromthe sanme point of origin on the |ast day of the period
prescribed for filing. Sec. 301.7502-1(c)(1)(iii)(B)(1), Proced.
& Admin. Regs. If a mailing bears both a U S. Postal Service
post mark and a postnmark made other than by the U S. Post al
Service, the postmark that is not a U S. Postal Service postnmark
is disregarded in applying the regulations regarding tinely
mailing and filing. Sec. 301.7502-1(c)(1)(iii)(B)(3), Proced. &

Adm n. Regs.

1Sec. 301.7502-1(c)(1)(iii)(B)(3), Proced. & Adm n. Regs.,
provi des as foll ows:

(3) U S and non-U S. postmarks.--I1f the envel ope
has a postmark made by the U S. Postal Service in
addition to a postmark not so made, the postmark that
was not made by the U S. Postal Service is disregarded,
and whet her the envel ope was nmailed in accordance with
(continued. . .)
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In this case, the envel ope in which respondent mail ed

petitioner’s Request to the Court bears both a postage neter

postmark and a U. S. Postal Service postmark. Consequently, we

may assunme that we are required by sec. 301. 7502-

1(c)(2)(iii)(B)(3), Proced. & Adm n. Regs., to apply the rule of

SecC.

301.7502-1(c)(1)(iii)(A), Proced. & Adm n. Regs.?!?

Section 301.7502-1(c)(1)(iii)(A), Proced. & Adm n. Regs

provides, in pertinent part, as foll ows:

(ti1) Postmark.--(A) U S. Postal Service
postmark.--1f the postmark on the envel ope i s nade by
the U S. Postal Service, the postmark nust bear a date
on or before the last date, or the last day of the
period, prescribed for filing the docunent or making
the paynent. |If the postmark does not bear a date on
or before the |ast date, or the |last day of the period,
prescribed for filing the docunent or making the
paynment, the docunment or paynent is considered not to
be tinely filed or paid, regardl ess of when the
docunent or paynent is deposited in the nail
Accordi ngly, the sender who relies upon the
applicability of section 7502 assunes the risk that the
postmark will bear a date on or before the | ast date,
or the last day of the period, prescribed for filing
t he docunent or neking the paynent. * * * |f the
postmark on the envelope is nade by the U S. Postal

(... continued)

this paragraph (c)(1)(iii)(B) will be determ ned solely
by applying the rule of paragraph (c)(1)(iii)(A) of
this section.

2Even if we proceeded on the alternative assunption that a
private postmark, when acconpanied by an illegible U S postnmark,
is not disregarded, we would reach the sanme result, for
petitioner has offered no proof of the date on which the Int
Revenue Service actually deposited the Request in the mail,
| ess proof of the cause of a delay in transmssion of the mail if
there were a tinely deposit. See sec. 301.7502-1(c)(1)(iii)
(B)(2), Proced. & Adm n. Regs.

er nal
much
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Service but is not leqgible, the person who is required
to file the docunent or nake the paynent has the burden
of proving the date that the postmark was nmde.

[ Emphasi s suppli ed. ]

As the person who is required to file a tinely petition,
petitioner had the burden of proving the date on which the U. S.
Postal Service postmark was nmade. Petitioner failed to do so.
Petitioner sinply argues that the forwardi ng of the Request by
respondent to the Court caused the filing to be untinely and that
his case should not be dism ssed because of respondent’s failure
to act pronptly.

It is unfortunate that respondent did not exercise greater
care and diligence to insure that petitioner’s Request was
delivered tinely to this Court. However, it is petitioner’s
responsibility to file his petition properly; respondent has no
burden to forward a m saddressed petition to the Court. Axe v.

Comm ssi oner, 58 T.C. 256, 259 (1972). W cannot expand our

jurisdiction beyond the 90-day prescribed period, “whatever the
equities of a particular case may be and regardl ess of the cause
for * * * [the petition] not being filed within the required
period.” Id.

Because petitioner has not proven the date on which the
illegible US. Postal Service postmark was made and because his
petition was not delivered or deened delivered to the Court
wi thin 90 days of the date of the notice of deficiency, we hold

that we do not have jurisdiction under sections 6213(a) and 7502.
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Consequently, we shall grant respondent’s notion to dism ss for

| ack of jurisdiction. W note, however, that despite our hol ding
here, petitioner will still be able to have his day in court by
payi ng the deficiency and bringing a suit for refund in the

appropri ate Federal court.

An appropriate order of dism ssal

for lack of jurisdiction will be

ent er ed.



