PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2004- 65

UNI TED STATES TAX COURT

VI NCENT J. BO DO, JR AND CHRISTINE P. BO DO, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 3355-03S. Filed May 14, 2004.

Vi ncent J. Boido, Jr., pro se.

Bryan E. Sl adek, for respondent.

ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time that the petition was filed.! The decision to
be entered is not reviewable by any other court, and this opinion

shoul d not be cited as authority.

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for 2000,
the taxable year in issue. Al Rule references are to Tax Court
Rul es of Practice and Procedure.
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Respondent determ ned a deficiency in petitioners’ Federal
i ncome tax of $5,543 for the taxable year 2000.

After dismssal of petitioner Christine P. Boido,? the
i ssues for decision are: (1) Wether paynents totaling $34, 352
made by petitioner Vincent J. Boido, Jr. (petitioner) to his
former wife are deductible as alinony; and, if not, (2) whether
such paynments are deducti bl e as a nonbusi ness bad debt.?3

An adjustnment to the anount of petitioners’ item zed
deductions is a purely conputational nmatter, the resolution of
whi ch i s dependent on our disposition of the disputed issue.
Backgr ound

Sone of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanying exhibits. At the tinme that the petition
was filed, petitioners resided in New Hudson, M chi gan.

Before his marriage to petitioner Christine P. Boido,

petitioner was married to Rene M Thiellesen (Ms. Thiellesen).

2 Petitioner Christine P. Boido did not appear at trial and
did not execute the stipulation of facts. Accordingly, the Court
Wll dismss this action as to her. Rule 123(b). However,
decision wll be entered against petitioner Christine P. Boido
consistent wth the decision entered agai nst petitioner Vincent
J. Boido, Jr., as to the deficiency in tax.

8 In the notice of deficiency, respondent disallowed one of
petitioners’ clainmed dependency exenptions and increased
petitioners’ claimed child tax credit. These matters have been
resol ved by the parties.
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Petitioner and Ms. Thiellesen had one child, N cole R Boido
(Ni col e), born Novenber 13, 1987.

On Septenber 20, 1990, petitioner and Ms. Thiell esen were
di vorced pursuant to a Consent Judgnent of Divorce By Wt hdrawal
(di vorce decree) entered by the Oakland County G rcuit Court of
the State of Mchigan (the Crcuit Court). Wth respect to
al i nrony, the divorce decree directed that petitioner:

shall pay to Plaintiff [Ms. Thiellesen] as alinony the

sum of Seven Hundred Fifty ($750.00) Dollars per nonth,

for a period of twenty-four (24) nonths, fromthe date

of Judgnent, and that said alinony paynents shall be

taxable to Plaintiff and deducti bl e by Defendant, and

that at the end of the aforesaid period, alinony

payable to either party shall be forever barred.
[ Enphasi s added. ]

There has been no subsequent nodification to petitioner’s alinony
obligation to Ms. Thiellesen. Petitioner tinely paid his alinony
obl i gation pursuant to the divorce decree.

Wth respect to Nicole, the divorce decree granted
petitioner and Ms. Thiellesen joint |egal and physical custody of
Ni cole. The divorce decree also directed petitioner to pay Ms.
Thi el | esen:

directly, as support contribution for the mnor child

[ Ni cole], the sum of Seventy-Five ($75.00) Dollars per

week, or Three Hundred, Twenty-Two ($322.50) Doll ars

and Fifty Cents per nonth, for the mnor child, unti

said mnor child attains the age of eighteen (18) years

or graduates from high school, whichever is |ater, or
until the further order of this Court.
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By February 1995, Ms. Thiell esen was destitute.* M.
Thi el | esen approached petitioner and asked himif he “could help
her out with sonme noney.” Petitioner agreed to enter into a
private agreenent with Ms. Thiell esen wherein he would prepay his
entire child support obligation due under the divorce decree by
1999, or 6 years early. At trial, petitioner testified that, at
the time of the private agreenent, he had a workable relationship
with Ms. Thiellesen regarding the best interests of their
daughter and that he:

didn’t gain anything by doing this, by giving her [ M.

Thiell esen] the noney up front. It was basically to
hel p her out and see that ny daughter was benefitted
fromthis.

Bet ween 1995 and 1999, petitioner paid the total sum of $41, 244,
including the following:%> $6,892 in personal checks to M.

Thi el | esen; $26,000 for a new Dodge truck for Ms. Thiellesen;?®

4 Petitioner testified that by this time Ms. Thiellesen had
filed for bankruptcy, that she did not have any noney, that she
was | osing her house in which Nicole |lived part-tine, and that
her car had been repossessed.

5 The enunerated anpbunts, which are rounded to the nearest
dol l ar, aggregate less than the total sum of $41,244. The
di screpancy is unexplained in the record.

6 In February 1995, petitioner financed the purchase of the
truck and made the nonthly paynments. It is unclear who is the
regi stered owner of the truck, but petitioner testified that
Ni cole currently drives the truck.
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$1,918 to New Star Insurance;’ and $6,000 to State Farm
| nsur ance. 8

Sonetinme in 1999, Ms. Thiellesen filed a petition with the
Circuit Court seeking enforcenent of petitioner’s $75 weekly
child support obligation. On February 15, 2000, the Grcuit
Court issued an Opinion and Order (order) holding that the
parties’ private agreenent was void and unenforceabl e because
parents may not bargain away a child s right to support. The
Circuit Court was not persuaded that the noncash itens benefited
Ni cole as to constitute child support, but held that the checks
totaling $6,892 were tantamount to direct paynents of child
support, which would be credited toward petitioner’s outstanding
child support obligation. The Crcuit Court cal cul ated
arrearages agai nst petitioner and then reinstated petitioner’s
child support obligation.

At trial, petitioner testified that he discussed with his
attorney about suing Ms. Thiellesen for restitution in the anmount
of $34,352, which was calculated as follows: The total anmount of
paynments made pursuant to the private agreenent |ess the anount
determned by the Circuit Court as child support; i.e., $41, 244 -

$6, 892 = $34,352. Petitioner’s attorney, however, “felt that

" New Star |nsurance provided the insurance coverage for
the truck. Petitioner paid the insurance as it cane due.

8 Petitioner paid for an investrment fund and a universal
life policy for Nicole.
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there was nothing to collect” because Ms. Thiell esen “wasn’t
maki ng much i ncone.”

Petitioners tinely filed a joint Federal inconme tax return
for 2000 using the cash basis nethod of accounting. On their
return, petitioners clainmed a deduction for alinmony paynents to
Ms. Thiellesen in the anbunt of $34, 352.

In the notice of deficiency, respondent disall owed
petitioners’ claimed alinony deduction. Petitioners tinely filed
a petition wwth this Court challenging the notice of deficiency.
Di scussi on®

Deductions are strictly a matter of |legislative grace, and a
t axpayer bears the burden of proving his or her entitlenent to

the cl ai ned deductions. Rule 142(a)(1l); see New Colonial Ice Co.

V. Helvering, 292 U S. 435, 440 (1934); Wl ch v. Helvering, 290

U S 111, 115 (1933); cf. sec. 7491(a)(2).

Petitioner concedes that he is a cash basis taxpayer. As
such, he may deduct expenditures only in the year paid. Secs.
446, 461; secs. 1.446-1(c)(1), 1.461-1(a)(1l), Incone Tax Regs.

A.  Alinony Deduction

The first issue for decision is whether paynents totaling
$34, 352 nade to petitioner’s forner spouse are deductible as

alinony. W hold that they are not.

° W need not decide whether sec. 7491, concerning burden
of proof, applies in this case because petitioner did not allege
that sec. 7491 was applicable, and the issues are essentially
legal in nature. See Hi gbee v. Conmm ssioner, 116 T.C. 438
(2001).
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Section 215(a) allows a deduction for alinony paynents paid
during the payor’s taxable year. Section 215(b) defines alinony
as paynent which is includable in the gross incone of the
reci pi ent under section 71. Section 71(b) provides a four-step
inquiry for determ ning whether a cash paynent is alinony.

Section 71(b) provides:

SEC. 71(b). Alinony or Separate M ntenance
Paynent s Defi ned. — For purposes of this section--

(1) In general.--The term “alinony or
separate mai ntenance paynent” nmeans any
paynment in cash if--

(A) such paynent is received
by (or on behalf of) a spouse under
a divorce or separation instrunent,

(B) the divorce or separation
i nstrunment does not designate such
paynent as a paynent which is not
i ncludible in gross incone under
this section and not allowable as a
deducti on under section 215,

(© in the case of an
i ndividual legally separated from
hi s spouse under a decree of
di vorce or of separate nmaintenance,
t he payee spouse and the payor
spouse are not nenbers of the sane
househol d at the time such paynent
is made, and

(D) thereis no liability to
make any such paynent for any
period after the death of the payee
spouse and there is no liability to
make any paynent (in cash or
property) as a substitute for such
paynments after the death of the
payee spouse.
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Accordingly, if the paynent made by petitioner fails to neet al
of the four enunerated criteria, that paynent is not deductible

as alinmony by petitioner.

Based on the record, we find that the paynents do not
constitute alinony under section 215. The alinony provision in
the divorce decree required petitioner to pay alinony to Ms.
Thiell esen for only 24 nonths starting in Septenber 1990 and
endi ng in Septenber 1992, which petitioner paid accordingly.

The paynents at issue were made wel |l after Septenber 1992 and
were made pursuant to the 1995 private agreenent rather than the
di vorce decree. In addition, nost (if not all) of the paynents
in question were nmade before 2000, the taxable year in issue,

and, therefore, would not be deductible in 2000. Finally, and
nmost fundanentally, the paynments in question were purportedly
made as child support, which is neither alinony nor deductible as
such. See sec. 71(c). Therefore, we hold that petitioner is not
entitled to an alinony deduction for paynents totaling $34, 352

that he nade to Ms. Thiell esen.

B. Bad Debt Deducti on

At trial, petitioner argued, in the alternative, that the
paynments in question are deductible as a nonbusi ness bad debt.

We hold that they are not.
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Section 166(d) provides that a taxpayer may deduct, as a
short-term capital |oss, a nonbusiness debt that becones
worthl ess within the taxable year.!® See sec. 1.166-5(a)(2),
I ncone Tax Regs. First, the debt nust be a bona fide debt;
namely, “a debt which arises froma debtor-creditor relationship
based upon a valid and enforceable obligation to pay a fixed or
determ nabl e sum of noney.” Sec. 1.166-1(c), |Incone Tax Regs.
The exi stence of a bona fide debt is a factual inquiry that turns
on the facts and circunstances of the particular case, and the
t axpayer bears the burden of proving that a bona fide debt

existed. Rule 142(a); Dixie Dairies Corp. v. Conm ssioner, 74

T.C. 476, 493 (1980); Litton Bus. Sys., Inc. v. Conm ssioner, 61

T.C. 367, 377 (1973).

Second, the debt nust be wholly worthless. Sec. 1.166-
5(a)(2), Incone Tax Regs. Wiether or not a debt has becone
worthless within a particular year is a question of fact, and the
t axpayer bears the burden of proving that the debt becane

worthless in that year. Redman v. Conm ssioner, 155 F.2d 319,

320 (1st GCr. 1946), affg. a Menorandum Qpi nion of this Court

dated May 15, 1945; Perry v. Conm ssioner, 22 T.C 968, 973

(1954). *“Where the surrounding circunstances indicate that a

10 Assumi ng arguendo that the paynents in question gave
rise to a debt, then such purported debt is a nonbusi ness debt
because it was not created or acquired in connection with
petitioner’s trade or business. See sec. 166(d)(2).
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debt is worthless and uncollectible and that |egal action to
enforce paynment would in all probability not result in the

sati sfaction of execution on a judgnent, a show ng of these facts
will be sufficient evidence of the worthl essness of the debt.”
Sec. 1.166-2(b), Incone Tax Regs. No deduction is allowed for a
debt so long as any part of the debt is recoverable during the

taxabl e year. Sec. 1.166-5(a)(2), Incone Tax Regs.

Petitioner contends that he has a valid and enforceabl e
cl ai m agai nst Ms. Thiell esen under the equitable doctrine of
unjust enrichment, and that this claimwas wholly worthless in
the year 2000.'! On the other hand, respondent contends that
petitioner only has an unadjudi cated and unliqui dated claim
agai nst Ms. Thiell esen because he failed to obtain a judgnent
agai nst her.!? Respondent further contends that, if the Court
finds that petitioner has a |l egal claimagainst Ms. Thiellesen,
the claimwas not wholly worthless because petitioner could

recover the truck from M. Thiell esen under a constructive

11 Petitioner seeks restitution on the basis of unjust
enrichnment, which is a formof equitable relief. See Dumas v.
Auto Cub Ins. Association, 473 NW2d 652, 663 (Mch. 1991);
Rest atenent, Restitution, sec. 1 (1937).

12 Generally, a claimarising out of a breach of contract,
prior to being reduced to judgnent, does not create such a
debtor-creditor relationship because the injured party has only
an unliquidated claimfor damages. Lewellyn v. Elec. Reduction
Co., 275 U. S. 243, 246 (1927); Proesel v. Comm ssioner, 77 T.C,

992, 1002 (1981) (and cases cited therein).
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trust.® W turn to Mchigan |aw to determ ne whet her
petitioner’s assertion of the doctrine of unjust enrichnent gives

rise to a valid and enforceabl e claimagainst Ms. Thiellesen.

A person who has been unjustly enriched at the expense of
another is required to nmake restitution to the other. Estate of

MCallumv. First State Bank, 395 N.W2d 258, 261 (Mch. C. App.

1986); Restatenent, Restitution, sec. 1 (1937). The process of
i nposing a “contract-in-law’ to prevent unjust enrichnent is an
activity which courts should approach with sone cauti on.

Estate of McCallumyv. First State Bank, supra. Under M chigan

law, the essential elenments of a claimfor unjust enrichnent are:
(1) Receipt of a benefit by the defendant fromthe plaintiff, (2)
whi ch benefit it is inequitable that the defendant retain. [d.
The plaintiff making a claimfor unjust enrichnment nust establish
the nature of the transaction and the character of the liability
arising therefromas a prerequisite to his right to recover.

Booker v. Gty of Detroit, 668 N.W2d 623, 627 (Mch. 2003). The

nmere fact that a person benefits another is not of itself

sufficient to require the other to nmake restitution on a theory

13 Generally, a constructive trust allows the court to
i npose a trust for the benefit of one person over assets owned by
another. Kent v. Klein, 91 Nw2d 11, 14 (Mch. 1958). For
pur poses of the requirenent of worthl essness, respondent focuses
on the truck. The record is unclear, however, as to who is the
regi stered owner of the truck. W note that N cole currently
drives the truck.
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of unjust enrichnent. Estate of McCallumyv. First State Bank,

supra.

Petitioner contends that a debt arose when the G rcuit Court
hel d that the private agreenent between petitioner and Ms.
Thi el | esen was voi d and unenforceabl e because parents may not
bargain away a child s right to support under Mchigan |aw. See

M ch. Conp. Laws Ann. sec. 722.3 (Wst 2002); Wersnma v. Wersna,

217 NW 767, 768 (Mch. 1928); Ballard v. Ballard, 198 N W 2d

451, 452 (Mch. C. App. 1972). Petitioner argues that he paid a
total of $41, 244 as purported child support pursuant to the
private agreenment, but that the GCrcuit Court characterized only
$6, 892 of the total payments as tantamount to child support,

cal cul at ed arrearages against petitioner, and then reinstated
petitioner’s $75 weekly child support obligation. As a result,
petitioner contends that the paynents were not intended as a
gift, but were advance paynents to Ms. Thiellesen. Petitioner
thus clainms that Ms. Thiellesen is unjustly enriched because he
relied on her “to uphold her end of their contract, which she
failed to do, resulting in Petitioner having to pay for a second
time the anount of $34,352.00” as child support pursuant to the
Crcuit Court’s order, and, therefore, he is entitled to

restitution in the anount of $34,352. W disagree.
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There is no doubt that Ms. Thiell esen benefited fromreceipt
of at least certain of the noncash advance paynents. At the
time, Ms. Thiellesen was destitute and her car had been
repossessed. Based on the record, however, we are not convinced

that it is inequitable for Ms. Thiellesen to retain the advance

paynments just because she will receive the sanme anount as future
child support. Up until the decision of the Grcuit Court,
petitioner and Ms. Thiell esen had a workabl e rel ati onship
regarding the best interests of their daughter. At the tine,
petitioner intended the advance paynents to “help out” M.

Thiell esen and to benefit N cole given Ms. Thiellesen s financial
situation. But to petitioner’s dismy, the advance paynents were
not characterized as tantanmount to child support, and he was
further required by State law to continue paying child support.
Thus, the essence of petitioner’s argunent is that he now has to
pay double child support. W find petitioner’s argunent

unper suasi ve.

Al t hough the advance paynents were held not to be tantanount
to child support, the intended benefits of the advance paynents
were to ensure that Nicole lived in a good environnent while in
Ms. Thiellesen’s custody. Specifically, petitioner bought M.
Thiell esen a new truck in order for her to provide Nicole with
transportation while in her custody. Under the circunstances, we

find that petitioner made the advance paynents as a father
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concerned for the welfare of his daughter. The fact that the
advance paynents were not adjudged to be child support is not
sufficient to showthat it is inequitable for Ms. Thiellesen to
retain the advance paynents. Thus, we find that Ms. Thiell esen
was not unjustly enriched by receipt of the noncash itens from
petitioner, and, therefore, petitioner does not have a valid and

enforceabl e cl ai magainst Ms. Thiellesen.

C. Concl usion

We have considered all of the other argunments nade by the
parties, and, to the extent that we have not specifically

addressed them we conclude they are without nerit.

In view of the foregoing, we sustain respondent’s

determ nation

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

An order dism ssing

petitioner Christine P. Boido

for lack of prosecution and

deci sion for respondent wl|

be entered.




