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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.

1 Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year at issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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Respondent determ ned a deficiency of $3,705.60 in
petitioner’s Federal incone tax for 2001 and the section 6662(a)
penalty in the anpunt of $741.12. At trial, petitioner conceded
respondent’s determi nation of a section 72(t) additional tax of
$282 for an early distribution fromher qualified retirement
pl ans. The issues for decision are: (1) Wether petitioner is
entitled to a clainmed deduction of $12,449 for nobving expenses
under section 217, and (2) whether petitioner is |iable for the
section 6662(a) penalty.

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and are nade part hereof.
Petitioner’s legal residence at the tinme the petition was filed
was Reno, Nevada

During part of 2001, petitioner was enpl oyed by Authentic
Fitness. Authentic Fitness manufactured cl othing under the
Speedo trade nane and was headquartered in California. Authentic
Fitness’s mai n warehouse was at Reno, Nevada. Petitioner worked
at the Reno warehouse in the international shipping departnent.

Petitioner had been enpl oyed by Authentic Fitness for
slightly over 2 years when, in 2001, the conpany decided to nove
its warehouse operation to California. Petitioner and eight
ot her enpl oyees transferred to the new |l ocation at |rw ndal e,
California, |located just outside of Los Angeles. |In connection

with the nove, Authentic Fitness agreed to pay the enpl oyees’
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novi ng expenses and pay for their tenporary stay at an Enbassy
Suites hotel. Authentic Fitness arranged for petitioner’s nove
and paid the expenses directly to the service providers.
Petitioner stayed at an Enbassy Suites hotel and worked in
Irwi ndale for 3 nonths. Then the conpany filed for bankruptcy.
Petitioner’s enploynment term nated, and she received severance
pay. Petitioner then noved back to Reno, Nevada, at her own
expense. As a result of the bankruptcy, Warnaco becane the
surviving ower of the Authentic Fitness assets and busi ness.

In connection with petitioner’s nove and in accordance with
the policies of her enployer, the follow ng anounts were paid on
petitioner’s behalf directly to the service providers. The

anounts paid by Authentic Fitness were:

For movi ng personal bel ongi ngs $ 3,759.87
For | odgi ng 8,241. 24
For neal s 1, 705.54
For mai ntenance of fornmer residence 339. 99

Total anmount paid to third parties $14, 046. 64

Aut hentic Fitness attributed the entire amount it paid to third
parties as inconme to petitioner. |In addition, Authentic Fitness
paid directly to petitioner $7,464.34 for what was identified as
“Total Tax Liability Gross-Up”, intended to conpensate or

rei nburse petitioner for any Federal and State incone taxes that
m ght be due on this additional income. Thus, the $14, 046. 64

paid to third-party providers and the $7,464.34 paid directly to
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petitioner for anticipated State and Federal incone taxes totaled
$21, 510. 98.

War naco, the surviving corporation, issued to petitioner,
for the year 2001, a Form W2, Wage and Tax Statenent, in the
amount of $46,519.83. The amount was item zed on a separate
schedul e and i ncluded the wages paid to petitioner, including
overtinme, severance pay, and a bonus. Additionally, the
$46,519. 83 included $17,751.11 for novi ng expenses. On the
item zed schedul e, Warnaco expl ained that the $17, 751. 11
consi sted of $14,046.64 paid to third-party providers, |less the
$3,759.87 paid for the transportation of petitioner’s personal
bel ongings to Irwindale, California, and the $7,464.34 paid to
petitioner as a “Total Tax Liability Goss-Up”. Thus, the
$3, 759. 87 paid by Authentic Fitness was not included as inconme on
the schedul e provided to petitioner, nor was that anmount included
as income on her Form W 2.

A taxpayer may claima deduction for noving expenses paid or
incurred in connection with beginning work at a new princi pal
pl ace of work. Sec. 217(a). Moving expenses include reasonable
expenses incurred in noving household goods and traveling
(including lodging) fromthe fornmer residence to the new
resi dence. The cost of nmeals incurred while traveling may not be

deducted as novi ng expenses. Sec. 217(b). Petitioner bears the
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burden of proof in substantiating all noving expense deducti ons.
Sec. 7491(a); Rule 142(a).

On her Federal incone tax return, petitioner reported
$46, 520 as wage inconme. As noted earlier, petitioner clained a
deduction of $12,449 for noving expenses, all of which was
disallowed in the notice of deficiency. Petitioner testified
that the $12,449 she claimed consisted of $4,100 for
transportati on of her househol d goods and $8, 349 for traveling
and | odgi ng expenses associated with the nove.

Under section 217, a taxpayer may cl ai mdeductions only for
nmovi ng expenses rei nbursed by the enployer to the extent such

expenses are included in gross incone. Butka v. Comm ssioner, 91

T.C. 110, 120-121 (1988), affd. w thout published opinion 886
F.2d 442 (D.C. Cr. 1989). As noted above, the $3,759.87 paid by
Authentic Fitness directly to the noving conpany was not incl uded
as income on the Form W2. Consequently, petitioner is not
entitled to a noving expense deduction for that item Section
132(a)(6) provides that “gross incone shall not include any
fringe benefit which qualifies as a * * * qualified noving
expenses rei nbursement”. According to petitioner’s Form W2, the
cost to nove petitioner’s household itens, which would be a
qual i fi ed novi ng expense, was not included in the cal cul ati on of
her gross inconme. |In addition, petitioner presented no evidence

substanti ating any expenses, qualified or otherw se, that would
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make up the $4, 100 portion of the $12,449 clainmed on her return
as a novi ng expense deduction. Therefore, respondent is
sustained on that portion of the adjustnent in the notice of
defi ci ency.

The remai ning portion of petitioner’s clainmed noving expense
deduction was $8, 349 for | odgi ng expenses, which was, as noted
before, disallowed by respondent. The evidence at trial shows
t hat $8, 241. 24 of the amount clainmed was for 3 nonths of
tenporary | odging at an Enbassy Suites hotel. The Form W2
issued to petitioner included $8,241.24 for tenporary | odgi ng
expenses paid to the Enbassy Suites by Authentic Fitness.
Respondent disallowed that amount as a qualified noving expense.
The cost of tenporary | odgi ng does not qualify as a noving
expense under section 217(b). Section 217(b)(1) provides:

(1) * * * for purposes of this section, the term

“nmovi ng expenses” neans only the reasonabl e expenses—

(A) of noving househol d goods and personal effects
fromthe former residence to the new residence, and

(B) of traveling (including |odging) fromthe
former residence to the new place of residence.

Such termshall not include any expenses for neals.
[ Enphasi s added. ]
Petitioner’'s stay at the Enbassy Suites did not constitute
| odging while traveling “fromthe fornmer residence to the new

pl ace of residence.” Sec. 217(b)(1)(B). Petitioner resided at



- 7 -

t he Enbassy Suites for 3 nonths. The hotel was located in the
sane vicinity as petitioner’s new place of work, and, during her
stay, petitioner worked full tinme for Authentic Fitness at the
new | ocation. Petitioner’s extended stay at the Enbassy Suites
while working at Authentic Fitness’'s new | ocation amunted to a
new pl ace of residence. Therefore, petitioner was not entitled
to deduct the $8,241.24 paid to the Enbassy Suites by Authentic
Fi t ness.

Aut hentic Fitness included the $8,241.24 it paid Enbassy
Suites as wages on petitioner’s FormW2, and it al so paid her an
additional $7,464.34 identified as “Total Tax Liability G oss-
Ups”.? Respondent argued that, because petitioner received the
addi tional paynent from Authentic Fitness, she was no | onger
entitled to a noving expense deduction. The Court disagrees.

Petitioner did not receive a double tax benefit because of
t he additional paynment from Authentic Fitness, nor did she |ose
her entitlenment to a deduction nerely because Authentic Fitness
decided to termthe paynent “Total Tax Liability Goss-Up”. The
paynment was the equival ent of a bonus, paid in connection with

her enpl oynment, and thus constituted conpensation for services

2 Petitioner alleged she never received the additional
$7,464.34 | abel ed “Total Tax Liability G oss-Up” on Authentic
Fi t ness’ Enpl oyee Rel ocati on Expenses Wrksheet and included on
her FormW2. The Form W2 reflects she did receive the anount,
and the Court accepts that as true. Moreover, petitioner
i ncl uded the anmpbunt on her 2001 Federal incone tax return after
recei ving the worksheet from Warnaco listing this paynent.
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rendered. Petitioner correctly included it as incone on her
Federal tax return. Had the cost of petitioner’s tenporary
| odgi ng anmobunted to a qualified noving expense, her entitl enment
to a deduction would not have been elim nated because Authentic
Fitness paid her a bonus described as a “Total Tax Liability
G oss-Up”. Therefore, the paynent to petitioner is incone, and
t hat paynent does not affect the character of the other paynents

related to petitioner's nove.

Respondent determ ned a section 6662(a) penalty agai nst
petitioner in the amount of $741.12. Section 6662(a) provides
for a 20-percent penalty for any underpaynent to which the
section applies. Respondent determ ned that section 6662(b)
applied to petitioner because petitioner was negligent or

di sregarded rul es or regul ations.

Negligence is defined as “any failure to nmake a reasonabl e
attenpt to conply with the provisions of this title.” D sregard
i ncludes “carel ess, reckless, or intentional disregard’. Sec.
6662(c). Although respondent bears the burden of production
under section 7491(c), petitioner nust still show she had
reasonabl e cause to believe her deduction was correct. The Court
hol ds that petitioner was negligent in claimng part of her

novi ng expenses as deducti bl e.

Petitioner filed her 2001 Federal incone tax return on Apri
10, 2002. She received a letter on or about February 10, 2002,

from Warnaco explaining the itenms on her Form W2. The expense
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wor ksheet provided by her enployer clearly showed that the
$3, 759. 87 paid by Authentic Fitness, on her behalf, to her noving
conpany was not included in her wages. On that basis, and the
basis that Authentic Fitness, not petitioner, paid the noving
conpany directly, petitioner had no reason to believe she was
entitled to a deduction for that expense. Petitioner’s actions
with respect to that portion of her deduction anount were
unr easonabl e under section 6662(c), and her actions are
considered by the Court to be “carel ess, reckless, or intentional
di sregard”. The section 6662(a) penalty is sustained with

respect to that portion of the deduction.

Concerni ng the remai nder of her deduction, petitioner did
not act unreasonably. Although her stay at Enbassy Suites was
not deducti ble as a noving expense, petitioner took reasonabl e
steps to ensure it was. Petitioner consulted a tax planner when
preparing her incone tax return, and there is no evidence that
she di sregarded his advice.® Petitioner had every reason to
bel i eve a professional tax planner woul d know what novi ng
expenses coul d be deducted under section 217. Petitioner was not
unreasonabl e or negligent in relying on the tax planner's expert
advice. Therefore, the section 6662(a) penalty only applies to

$3, 759. 87 of the under st at enent.

3 The record does not reflect whether petitioner showed
the tax planner the expense worksheet from Authentic Fitness;
therefore, it is not considered in determ ning whether petitioner
acted reasonably with respect to sec. 6662(a).
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Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




