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PAJAK, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s 1997
Federal incone tax of $18,296 and a penalty under section 6662 of
$1,456. After concessions by petitioner and respondent, the sole
i ssue we must decide is whether petitioner is |iable for the 10-
percent additional tax under section 72(t) due to an early
distribution to himfromhis section 401(k) retirenment plan.

Petitioner resided in Durham North Carolina, at the tinme he
filed his petition. Petitioner was born on Septenber 27, 1953.

Petitioner tinely filed his 1997 Form 1040EZ, Incone Tax
Return for Single and Joint Filers with No Dependents.

Respondent determ ned that petitioner failed to report $55,075
froma pension plan and that he was liable for the 10-percent
addi tional tax of $5,508.

During 1997, Union Bank of California (Union Bank) nade a
di stribution of $55,404.63 frompetitioner’s Mtsubishi Electric
America, Inc. (Mtsubishi) 401(k) account. The distribution
i ncluded $329.49 of enployee contributions. Petitioner conceded
that the total taxable distribution during 1997 from his 401(k)
account was $55, 075. 14 ($55,404.63 m nus $329. 49).

Uni on Bank withheld $21,976.34 fromthe $55, 404. 63 401(k)
distribution to petitioner. Union Bank w thheld Federal incone
tax of $11,015.03 and State inconme tax of $3,304.51. This left a
bal ance of $7,656.80 ($21,976.34 m nus $11, 015. 03 and $3, 304.51).

Uni on Bank identified the $7,656.80 as a | oan payoff. Petitioner
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di sputes this representation and contends that the anmount was
withheld to satisfy the early withdrawal penalty. (This
contention, if valid, would nmean $2, 148. 80 ($7,656.80 | ess
$5, 508) woul d remai n unexpl ained. This point was not addressed
at trial).

On or about May 12, 1997, Union Bank issued petitioner a
check in the anobunt of $33,428.29. The anount of the check
reflected the 401(k) distribution of $55,404.63 | ess the
$21,976. 34 total wi thhol dings nade by Union Bank. About My 16,
1997, petitioner negotiated the check at a branch of First Union
Nat i onal Bank.

Respondent’s position is that the $7,656.80 additional
wi thholding frompetitioner’s early 401(k) distribution was not
in satisfaction of the section 72(t) 10-percent additional tax.
Respondent states that the evidence proves that the $7, 656. 80
wi t hhol di ng made by Uni on Bank was a payoff in satisfaction of a
| oan and that petitioner is |liable for the section 72(t) 10-
percent additional tax.

Early distributions froma qualified retirenent plan are
subject to a 10-percent additional tax, with exceptions not
applicable in this case. Sec. 72(t). Petitioner does not
contest that the section 72(t) 10-percent additional tax applies
to the distribution of $55,404.63 nade by Union Bank to him from

hi s 401(k) account.
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Petitioner testified that when he received the 1997
distribution fromhis 401(k) account he “believed all of the
taxes and penalties had been withdrawn fromit, as the conpany
stated they would do when they distributed the nonies.”
Petitioner clains he was unaware of any outstandi ng | oan bal ance.
Petitioner’s bol dfaced testinony was that he “had not taken a
loan out.” He further testified that his only w thdrawal from
the 401(k) plan “was to settle a divorce agreenent.”
Petitioner’s Divorce Agreenent contained no indication of any
required withdrawal frompetitioner’s 401(k) account. Although
petitioner provided a retirenment plan statenment from M tsubi sh
for the |ast quarter of 1994, he failed to provide any such
statenent for any period ending after 1994. Petitioner clained
that he |ost these records.

A statenment provided by Union Bank reflecting the total
wi t hhol di ngs from petitioner’s 1997 M tsubishi 401(k) account
di stribution showed that the $7,656.80 withhol ding represented a
“Loan Payoff”. According to Union Bank, the | oan had been nade
to petitioner in 1996. A letter dated May 10, 2001, from Wanda
Green, a Trust Oficer at Union Bank, stated that petitioner
recei ved an $8, 000 | oan check dated Novenmber 20, 1996, from his
M t subi shi 401(k) account. A Union Bank “M scel | aneous Cash and
Di sbursenments MEA [ Mtsubishi Electric America] 401(k) Loan

Account from 1/01/96 to 12/31/96" report reflected a Novenber 20,
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1996, | oan disbursenment of $8,000 to petitioner. A Union Bank
“Mtsubishi Electric Arerica Inc. Retirenment Plan New Loan
Report, 10/20/96 - 10/20/96" showed that petitioner was to repay
t he $8,000 | oan by making 130 bi weekly paynents of $76.97. Union
Bank al so furni shed a copy of an $8,000 | oan check payable to
petitioner.

For 1997, petitioner reported $10,820 as incone on his
Federal tax return. Yet, he clainms he did not remenber an $8, 000
loan in 1996. This defies reason.

The record clearly reflects that in 1996 petitioner received
an $8, 000 loan fromhis Mtsubishi 401(k) account. It is also
evi dent that the $7,656.80 wi thhol ding nade by Uni on Bank from
petitioner’s 1997 401(k) distribution is in satisfaction of his
out standi ng | oan bal ance at the tinme of the distribution.
Accordingly, petitioner is |iable for the 10-percent additional
tax on his 401(k) distribution.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




