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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cated, all subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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The case arises frompetitioner’s election to seek relief
fromjoint and several liability for Federal income tax for
petitioner’s 1999 taxable year under section 6015. Respondent
determ ned that petitioner is not entitled to relief under
section 6015(b), (c), or (f).

The issues for decision are whether petitioner is entitled
to relief under section 6015(b) or (c) and whet her respondent’s
determ nation that petitioner is not entitled to relief under
section 6015(f) is an abuse of discretion.

Backgr ound

Most of the facts are stipulated. The stipulated facts and
the exhibits received into evidence are incorporated herein by
reference. At the tinme the petition in this case was fil ed,
petitioner resided in C eburne, Texas.

During 1999 petitioner was married to M. Jerry Jorgensen
(Jorgensen). Petitioner has a coll ege degree and was enpl oyed as
t he manager of a nedical office. Jorgensen is a high schoo
graduate and was enployed by GK. Carlile, Inc. as a
“serviceman”. Jorgensen started his own business in 1993; the
busi ness failed; and in 1999 only an open bank account remai ned.

Petitioner and Jorgensen mai ntained a joint checking account
into which they deposited all their wage incone. Petitioner not
only wote nost of the checks drawn on the account, but she al so

revi ewed the bank statenents and bal anced t he checkbook.
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Petitioner prepared the joint Federal incone tax return for 1999
for Jorgensen and herself. After the return was signed but prior
toits filing, Jorgensen inforned petitioner that the return was
“mssing sonething”. In a letter to respondent dated May 21,
2002, petitioner stated that her husband advi sed her that an
enpl oyer - suppl i ed docunent was m ssing fromthe return; no copy
was avail able, “so the return was mailed as it was.” As she
di scovered later, mssing fromthe return was incone paid to
Jorgensen that was reported on “Form 1099”. Petitioners did not
file an anmended return to report the omtted incone.

Petitioner and Jorgensen were divorced on February 13, 2001.
Under the “Agreed Final Decree of Divorce”, Jorgensen is required
to pay child support and any i ndebtedness due the Internal
Revenue Service for their Federal incone taxes for tax years
during their marriage ending with cal endar year 2000. Neither of
t hese obligations has been satisfied.

On August 15, 2001, respondent sent to petitioner and
Jorgensen a statutory notice of deficiency for 1999. The notice
determ ned that the joint return filed by petitioner and
Jorgensen failed to report nonenpl oyee conpensation of $16, 638
which (after a deduction for self-enploynment tax) resulted in an
i ncone tax deficiency of $5,206. No petition for redeterm nation
of the deficiency was filed with the Court by petitioner or

Jor gensen.
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Petitioner filed a Form 8857, Request for |Innocent Spouse
Relief (And Separation of Liability and Equitable Relief), on
March 11, 2003, and later she submtted a Form 886-A,
Questionnaire for Requesting Spouse.

Di scussi on

Relief FromJoint and Several Liability Under Section 6015

Cenerally, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is jointly and severally liable for the
entire tax due. Sec. 6013(d)(3). A spouse may seek relief from
joint and several liability under section 6015(b), or if
eligible, may allocate liability under section 6015(c) of the
itemgiving rise to the deficiency.

Where an individual elects to have section 6015(b) or (c)
apply, section 6015(e) gives jurisdiction to the Court “to
determ ne the appropriate relief available to the individual
under this section”. |In addition, if relief is not available
under section 6015(b) or (c), an individual may seek equitable
relief under section 6015(f). The Court has jurisdiction to
review for abuse of discretion the Conm ssioner’s determ nation

under section 6015(f). Fernandez v. Conm ssioner, 114 T.C 324,

329-331 (2000); Butler v. Conm ssioner, 114 T.C 276, 287-292
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(2000). The Court’s reviewis not limted to the Conm ssioner’s

adm ni strative record. Ewi ng v. Commi ssioner, 122 T.C. 32, 44

(2004).
Except as otherw se provided in section 6015, the taxpayer

bears the burden of proof. Rule 142(a); At v. Conm ssioner, 119

T.C. 306, 311 (2002), affd. 101 Fed. Appx. 34 (6th Gir. 2004).
Respondent has failed to carry his burden of proof with respect
to a factual issue necessary to deny petitioner relief under
section 6015(c). The Court, therefore, grants petitioner relief
under section 6015(c), and we need not address her clains for
relief under section 6015(b) and (f).

Section 6015(c) Reli ef

The Court has described section 6015(c) as functioning to:
“Irelieve] the requesting spouse of liability for the itens
maki ng up the deficiency that woul d have been all ocable solely to
t he nonrequesting spouse if the spouses had filed separate tax

returns for the taxable year.” Myra v. Conm ssioner, 117 T.C.

279, 290 (2001). In order to obtain relief under section
6015(c), the party seeking relief (the requesting spouse) nust
satisfy certain requirenents. The return for which relief is
sought must be a joint return, section 6015(c)(1); the requesting
spouse nust tinely file an election for relief, section
6015(c)(3)(B); and, at the tinme the election is filed, the

requesting spouse nust no |longer be married to, or nust be
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|l egal ly separated or living apart from the individual wth whom
the requesting spouse filed the joint return (the nonrequesting
spouse), section 6015(c)(3)(A)(i)(l). Petitioner satisfies those
requirenents. Relief is available to the requesting spouse only
for that portion of the deficiency properly allocable to the
nonr equesti ng spouse. Sec. 6015(c)(1), (d). Respondent concedes
that the deficiency is entirely allocable to Jorgensen.

A requesting spouse neeting the above requirenents nmay still
be denied relief under section 6015(c) if the Comm ssioner can
denonstrate! that, at the tine the requesting spouse signed the
joint return, she had actual know edge of any itemgiving rise to
a deficiency (or portion thereof) that is not allocable to her.
Sec. 6015(c)(3)(C. “Actual know edge” for purposes of section
6015(c)(3)(C) is the actual and clear awareness of the item as

di stingui shed fromnere reason to know of the item Cheshire v.

Comm ssi oner, 282 F.3d 326, 337 n.26 (5th Gr. 2002), affg. 115

T.C. 183, 195 (2000); sec. 1.6015-3(c)(2)(iii), Income Tax Regs.?
The nmere fact that information is avail able to a taxpayer
concerning the source of inconme is insufficient to show actual

know edge of the itemof omtted incone. Charlton v.

!Respondent has both the burden of producing evidence and
the risk of nonpersuasion on the issue of actual know edge. Sec.
1.6015-3(c)(2)(ii), Incone Tax Regs.

2The regulation is applicable for elections or requests for
relief filed on or after July 18, 2002. Sec. 1.6015-9, Incone
Tax Regs.
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Commi ssioner, 114 T.C. 333, 341 (2000); Rowe v. Conm ssioner,

T.C. Meno. 2001-325; Martin v. Commi ssioner, T.C Meno. 2000- 346.

Respondent did not call Jorgensen to testify. Respondent
failed to prove that, at the tinme petitioner signed the 1999
joint return, she had actual know edge of the om ssion of the
nonenpl oyee i ncone fromthe return.

Concl usi on

Petitioner is eligible for relief under section 6015(c), and
respondent has failed to nullify her election by denonstrating
t hat she had actual know edge of the itemgiving rise to the
deficiency at the time she signed the joint return.

Respondent erred in denying petitioner relief under section
6015(c). Petitioner has no liability for the deficiency.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be

entered for petitioner.




