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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

COHEN, Judge: Respondent determ ned deficiencies in
petitioner’s inconme tax and additions to tax for 2004 and 2006 as

foll ows:
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Additions to Tax

Year Deficiency Sec. 6651(a)(1) Sec. 6651(a)(2) Sec. 6654(a)

2004  $12, 356 $2, 751. 97 1$2, 446. 20 $350. 08
2006 12,634 1, 766. 25 1628. 00 346. 29

The addition to tax will continue to accrue fromthe due
date of the return at a rate of 0.5 percent for each nonth, or
fraction thereof, of nonpaynent, not exceeding 25 percent.

The issues for decision are whether petitioner had unreported
income during the years in issue, whether she had deductions
beyond t hose conceded by respondent, and whether she is liable
for the additions to tax. All section references are to the
I nternal Revenue Code in effect for the years in issue, and al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

FI NDI NGS OF FACT

Sone of the facts have been stipulated, and the stipul at ed
facts are incorporated in our findings by this reference.
Petitioner resided in Georgia at the time that she filed her
petition. Petitioner was a graphic designer and conputer
technician during the years in issue.

During 2004, petitioner received wages of $12,196 from U. S.
Personnel. Petitioner received nonenpl oyee conpensation from
Col unmbi a Theol ogi cal Sem nary, Inc., of $2,837 in 2004; from

Agnes Scott Col |l ege of $18,510 in 2004 and $2,900 in 2006; and
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fromthe Westm nster Schools of $17,554 in 2004 and $3,850 in
2006. During 2006, petitioner received wages of $10,858 from Pat
Cornelius & Associates, Inc., and $50,696 from Di gi Print I nk,
Ltd.

Petitioner received interest incone totaling $1,117 in 2006.

Petitioner failed to file Federal income tax returns for
2003, 2004, 2005, and 2006. Respondent prepared substitutes for
returns for petitioner for 2004 and 2006, using a filing status
of single. Notices of deficiency were sent to petitioner on
Novenber 10, 2008, for 2004 and 2006. The notices were based on
third-party reporting of petitioner’s inconme as set forth above.

OPI NI ON

The petition in this case had attached a formcontaining a
hodgepodge of frivolous, irrelevant, and spurious argunents
comon to petitions follow ng a program of tax defiance. See

Jensen v. Commi ssioner, T.C. Mno. 2010-143; Sullivan v.

Conmi ssioner, T.C. Menp. 2010-138; Cook v. Commi ssioner, T.C

Meno. 2010-137. The formsets out a general denial of tax
l[tability; a claimof various deductions and exenptions and a
filing status other than allowed in the statutory notice; an
assertion that the figures used “stemfromillegal inmmgrants”
using the taxpayer’s Social Security nunber; an allegation that
penal ti es shoul d be wai ved because “the Internal Revenue Code is

so conplex and confusing”; a claimfor credit “for the illegal
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t el ephone excise tax” for each year; a claimof deductible
expenses of tax preparation and advice on filing (even though no
return was filed); and a clained | ack of records allegedly
justifying reconstruction and estimates, with a citation of and

guotation from Cohen v. Conmm ssioner, 266 F.2d 5 (9th Cr. 1959),

remanding T.C. Meno. 1957-172. The petition and the attachnent
referred to petitioner as “he” and used the possessive “his”

t hroughout, al though petitioner is female. Petitioner requested
Col unbia, South Carolina, as the place of trial.

Before, during, and after trial, petitioner presented an
“affidavit of expenses and deductions” that she insisted should
be accepted as proof of her business expenses for the years in
i ssue. When the case was called for trial, petitioner belatedly
presented sone recei pts substantiati ng expenses, and respondent
conceded sone deductions. Petitioner stipulated the itens of
inconme set forth above and the third-party records that were the
subj ect of information returns on which the substitutes for
returns and notices of deficiency were based.

The Court ordered seriatimbriefs, with respondent filing
the opening brief, so that the record could be clarified as to
what deductions were agreed and why others were denied. In her
brief, petitioner admtted that she recei ved wages and ot her
i nconme but that she maintained no records of amounts paid to her

She attenpted to avoid the stipulation and renewed hear say
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obj ections to the evidence of her incone received with the
stipulation. She has shown neither error in the stipulation nor
any reason to relieve her fromit. See Rule 91(e). Even if they
had not been stipul ated, the business records of the payors of
i ncome woul d have been received in evidence under Rul es 803(6)
and 902(11) of the Federal Rules of Evidence. Petitioner has not
rai sed any reasonable dispute with respect to any item of incone.
See sec. 6201(d). W conclude that she had unreported i ncone in
the amounts set forth in our findings.

Many of the expenses petitioner clainmed were disallowed for
| ack of substantiation of amount, tinme, place, and busi ness
pur pose under section 274(d). Petitioner presented a mleage |og
that was inconsistent wwth her testinony and, as she admtted,
was not correct; she has now conceded that she is not entitled to
deduct m | eage for 2006. Sonme of the transportation expenses and
entertai nment expenses clai ned were nondeducti bl e personal
expenses, such as those for commuting, social entertai nnment, and
gifts. See sec. 262. Her clainmed nedical expenses, even if
accepted w thout substantiation, would not be deducti bl e because
they do not exceed 7.5 percent of her adjusted gross inconme. See
sec. 213(a). Petitioner presented no evidence verifying
charitabl e contributions as required by section 170 and section

1. 170A-13(a) (1), Inconme Tax Regs.
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Respondent conceded that petitioner was entitled to deduct a
portion of the expenses of an office in her home during 2004,
when nost of petitioner’s incone was nonenpl oyee conpensati on.
Petitioner attenpts to recharacterize her wage incone in both
years as nonenpl oyee conpensation in order to clai mexpenses,

i ncluding her office in the honme, as business expenses deductible
in full rather than enpl oyee expenses limted by section 67(a) to
the extent that the aggregate of m scell aneous deducti ons exceeds
2 percent of adjusted gross incone. She admtted during her
testinony that sone itens were reinbursable by her enployer, but
she failed to seek rei nbursenent. She has not persuaded us that
she was ot her than an enpl oyee, and her theory is inplausible.

To the extent that respondent has conceded sone enpl oyee
expenses, the limtation of section 67(a) wll apply.

Petitioner clains deductions for conputers and ot her
equi pnment purchased in 2004. |[If petitioner had filed a tax
return for 2004, she m ght have el ected under section 179 to
deduct, rather than depreciate, the cost of equi pnent purchased
and placed in service that year. Her failure to file a return or
to meet the other applicable requirenments now precl udes that

opportunity. See Visin v. Conm ssioner, T.C Menp. 2003-246,

affd. 122 Fed. Appx. 363 (9th Gr. 2005); Verma v. Conm ssioner,

T.C. Meno. 2001-132; Fors v. Conm ssioner, T.C. Menob. 1998-158;

Starr v. Conmissioner, T.C. Menp. 1995-190, affd. w thout
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publ i shed opinion 99 F.3d 1146 (9th Cr. 1996). She has neither
cl ai mred depreciation nor presented evidence adequate to determ ne
an all owance for depreciation in either year.

As to alnost all of the expenses that she clai ned,
petitioner |acked corroborative receipts, cancel ed checks or
ot her records of expenditures. Sone of the docunents she
presented were illegible, patently unreliable, or contradicted
her clainms. (The receipts that she produced included D et Coke
purchased at Wl Mart because she was thirsty). Petitioner
asserts that she did the best that she could considering the

passage of tine and seeks to rely on Cohan v. Conm ssioner, 39

F.2d 540, 543-544 (2d Gr. 1930). 1In cases in which the Cohan
principle is applied and estimtes are accepted, we bear heavily
agai nst “the taxpayer whose inexactitude is of * * * [her] own
making.” 1d. at 544. W can estimate the anount of the
deducti bl e expense only when the taxpayer provides evidence
sufficient to establish a rational basis upon which the estimate

can be made. See Vanicek v. Conmissioner, 85 T.C. 731, 742-743

(1985).

Certainly the necessity of reconstructing in 2010 expenses
allegedly incurred in 2004 and 2006 and the unreliability of
recoll ection and estimtes are problens of petitioner’s own
making. She failed to file tax returns for at |east 4 years,

when cont enpor aneous schedul es of deductions woul d have, or
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shoul d have, been based on cont enporaneous records. She failed
to keep records of her inconme and expenses. She refused to
cooperate when contacted by respondent, and she conplied only
bel atedly and inconpletely with the Court’s orders and Rul es
requiring that records be turned over and that facts and
docunents be stipulated. She obstructed the determ nation of her
tax liabilities by pursuing frivolous positions pronoted by
unrel i abl e sources and did not seek conpetent tax advice. W are
not persuaded that she is entitled to any deductions not conceded
by respondent.

Respondent has satisfied the burden of going forward under
section 7491(c) with respect to the additions to tax for failure
to file returns or to pay tax under section 6651(a) and the

failure to pay estimted taxes under section 6654(a). See Hi gbee

v. Comm ssioner, 116 T.C. 438, 446 (2001). Petitioner’s only
excuse is that for 2004 and 2006 she believed that her business
expenses “counter-bal anced” the wages she earned and that she did
not owe taxes. A single individual nust file a return on receipt
of gross incone, such as wages, exceeding $7,950 in 2004 or

$8, 450 for 2006, regardl ess of whether or not taxes are owed.

See sec. 6012(a). We do not believe that petitioner

m sunder st ood the requirenents of |aw or that she believed that
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she did not have taxable income. She has not shown reasonabl e
cause under section 6651(a) or an exception to the addition to
tax under section 6654. The additions to tax on the reconputed
deficiencies wll be sustained.

To refl ect respondent’s concessi ons,

Deci sion will be entered

under Rul e 155.




