PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2010- 107

UNI TED STATES TAX COURT

LAURA A. BRADY, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 22969-08S. Filed August 2, 2010.

Laura A Brady, pro se.

John K. Parchman, for respondent.

CARLUZZO, Special Trial Judge: This section 6015(e)?! case

was heard pursuant to the provisions of section 7463. Pursuant

to section 7463(b), the decision to be entered is not reviewable

1Unl ess ot herw se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, in effect for the
rel evant peri od.
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by any other court, and this opinion shall not be treated as
precedent for any other case.

In a final notice of determ nation dated June 26, 2008,
respondent denied petitioner’s claimfor section 6015(f) relief
with respect to the joint and several liability arising froma
2003 Federal inconme tax return considered by respondent to have
been jointly filed by petitioner and Gegory Harris (M. Harris).
See sec. 6064.°2

Backgr ound

Sone of the facts have been stipulated and are so found.
At the tinme the petition was filed, petitioner resided in
Ar kansas.

Petitioner and M. Harris first nmet sometine towards the end
of 2002. They were married on March 31, 2003. Afterwards
petitioner and one of her children froma previous nmarri age noved
inwith M. Harris. This was petitioner’s third marri age.
Apparently, the third tine is not always the charm Petitioner
and M. Harris separated in early 2004 and were divorced on July
26 of that year. Al told, they lived together for less than 1
year.

Petitioner was not enployed during 2003 and ot herwi se had no

obligation to file a Federal inconme tax return for that year. At

2Sec. 6064 provides “The fact that an individual’s nanme is
signed to a return * * * shall be prima facie evidence for al
purposes that the return * * * was actually signed by him”
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sonme point before October 2004 and in response to a request by
M. Harris, she provided himw th her Social Security nunber and
the Social Security nunmber of her child that lived with them

On Cctober 18, 2004, respondent received and caused to be
filed a 2003 joint Federal inconme tax return M. Harris prepared.
That return was signed by M. Harris. Although the return also
shows a signature purporting to be petitioner’s, she did not sign
the return or authorize anyone else to do so on her behalf.
Apparently, a large portion of the tax reported on that return
was not paid with the return and has not been paid since.

Petitioner first became aware of the liability arising from
t he 2003 return when she was notified by respondent that a $28
refund claimed on her 2004 Federal inconme tax return was being
applied to her outstanding 2003 tax liability.

Di scussi on

Section 6015 relief fromjoint and several liability is not
avai l able to a taxpayer for any given year if the taxpayer did
not file a joint Federal income tax return with the taxpayer’s

spouse for that year. See Raynond v. Conm ssioner, 119 T.C 191,

194- 197 (2002).

According to petitioner, the 2003 return M. Harris prepared
shoul d not be treated as her return because she neither signed it
nor consented to its being signed on her behalf. Respondent now

agrees that petitioner did not sign the return. Nevertheless,
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according to respondent, M. Harris prepared the 2003 return
with the inplicit consent of petitioner, and it would not be
i nequitable to hold her liable for the incone tax liability
arising fromthat return. See secs. 6013(a), 6015(f).

We recogni ze that if both spouses intend and consent to file
a joint Federal inconme tax return for any given year, then the
failure of one spouse to sign the return for that year will not
necessarily preclude its treatnent as a joint return. See, e.g.,

Estate of Canpbell v. Conm ssioner, 56 T.C. 1, 12 (1971); see

al so Heimv. Comm ssioner, 27 T.C 270, 273-274 (1956), affd. 251

F.2d 44 (8th Cir. 1958); Mgee v. Comm ssioner, T.C Mno. 2005-

263; sec. 1.6013-1(a)(2), Incone Tax Regs.

We further recognize that the requisite “consent” may be
inferred frombehavior. In determ ning whether a nonsigning
spouse consented to file a joint return for any given year,
various factors are taken into account, such as: (1) Wether the
returns were prepared pursuant to an established practice of
preparing and filing joint returns; (2) whether the nonsigning
spouse failed to object to the filing of a joint return; (3)
whet her an affirmative act was taken indicating an intention to
file other than jointly; (4) whether one spouse entirely relied
on the other spouse to file returns; (5) whether the spouse
exam ned returns presented for a signature; (6) whether separate

returns were filed; (7) whether the returns included the incone
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and deductions of the nonsigning spouse; and (8) whether the
nonsi gni ng spouse was aware of the contents of the purported

joint returns. Estate of Canpbell v. Comm ssioner, supra at 12-

13; Howell v. Comm ssioner, 10 T.C 859 (1948), affd. per curiam

175 F. 2d 240 (6th Gr. 1949); Boyle v. Conmm ssioner, T.C Meno.

1994-294;: Evans v. Comm ssioner, T.C Mno. 1982-700.

According to respondent, because petitioner supplied M.
Harris with her Social Security nunber and the Social Security
nunber of one of her children, she was aware of his intention to
file a joint return on her behalf and consented to his doing so.
The sharing of tax information between spouses, no doubt, m ght
be an indicia of the consent of each to file a joint return with
the other. Be that as it may, M. Harris would have needed the
sanme i nformati on because he was otherw se entitled to additional
exenpti on deductions for petitioner and her child regardl ess of
whether a joint return was filed. See sec. 151(a), (b), (c),

(e). There is no direct evidence on the point in the record, and
we have no basis for choosing one plausible explanation over the
ot her .

The marri age between petitioner and M. Harris |asted | ess
than 18 nonths. They obviously had no occasion to file, or
history of filing, a joint Federal inconme tax return with each
ot her for any year before 2003. |In fact, the 2003 return here in

gquestion was not prepared and filed until after they were
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di vorced. Petitioner did not sign the return, she was not
enpl oyed during 2003, and she had no obligation to file a Federal
incone tax return for that year. See sec. 6012(a). W find that
the 2003 return M. Harris prepared that gave rise to the 2003
income tax liability fromwhich petitioner seeks relief is
neither a joint return as contenplated by section 6013(a) nor
petitioner’s return. Accordingly, because petitioner did not
file ajoint return wth M. Harris for 2003, relief from her
out st andi ng 2003 Federal income tax liability, if otherw se
available, is not available in this proceeding.

To reflect the foregoing,

Deci sion will be entered

denyi ng petitioner’s request for

relief under section 6015.




