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WHALEN, Judge: This case was filed pursuant to
section 7463 of the Internal Revenue Code as in effect
when the petition was filed. Unless otherw se indicated,
subsequent section references are to the Internal Revenue

Code in effect for the year in issue. The decision to be
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entered i s not reviewable by any other court, and this
opi ni on should not be cited as authority.

Respondent determ ned a deficiency of $6,268 in
petitioners’ inconme tax for taxable year 2002. The case
is before the Court at this tine to decide a notion for
summary judgnent filed by respondent. Petitioners resided
in Emery, South Dakota, at the tinme they filed their
petition.

The principal adjustnment in the notice of deficiency
is an increase of $30,199 in petitioners’ gross incone.
According to the notice, this adjustnent is based on
a Form 1099-M sc, M scel | aneous Incone, issued by the

Canpbell v. State Farm Settl enent Fund show ng that

$30, 199 had been paid to Joice Stieber Braden (petitioner)
as “other incone” during 2002.

As a consequence of the above adjustnent, respondent
determ ned a decrease in the nedi cal deductions clainmed
on Schedule A, Item zed Deductions, of petitioners’ return
for taxable year 2002. Respondent al so determ ned that
petitioners had substantially understated their inconme tax
for 2002 within the neaning of section 6662(d) and that
petitioners are |liable for an accuracy-rel ated penalty of

$1, 254 under section 6662(a).
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Respondent’s notion for summary judgnent concedes that
t here was reasonabl e cause for the understatenent of tax
required to be shown on petitioners’ 2002 return and t hat
petitioners acted in good faith. Accordingly, respondent
concedes, pursuant to section 6664(c), that petitioners are
not liable for the accuracy-related penalty of $1,254. 1In
[ight of that concession, respondent’s notion is deened to
be a notion for partial summary judgnent.

The petition asserts that $30, 000 of the anmount

received fromthe Campbell v. State Farm Settl enent Fund

“was for personal injury” and is not includable in gross
income. The petition refers to the fact that this anount
was received in connection with the settlenent of Canpbell

v. State Farm Mut. Auto. Ins. Co., CV 99-505-TUC, D. Ari z.

(hereafter referred to as Canpbell v. State Farm a

lawsuit that expressly required participants to have
“sustai ned [personal] injury”. The petition asserts that
t he remai nder, $199, “was for interest”. The petition
states that petitioners had “sent $32.86 to the IRS as
paynent for the additional taxes for $199.”

According to respondent, the record “clearly shows

that Canpbell v. State Farmwas not a personal injury suit,

but was solely a conplaint for conpensatory danages, plus

interest and fees, directly and proxinmately arising from
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State Farm s breach of contract.” Respondent argues:
“paynents nade in settlenent of breach of contract suits
are specifically excluded fromthe definition of damages
whi ch m ght qualify for exclusion under the provisions of
| . R C. sec. 104(a)(2).” Thus, according to respondent,

“none of the paynents nmade in settlenent of Canpbell v.

State Farm are [sic] excludable fromgross incone under

section 104(a)(2).”
Respondent’s notion for sunmary judgnent expl ains
t hat

Canpbel|l v. State Farmwas a class action | awsuit
in which it was alleged that State Farm breached
its insurance contracts with policyhol ders by
failing to pay Uninsured Motorist/Underinsured
Motorist (UMUM benefits under nore than one

i nsurance policy purchased from State Farm on
different vehicles owned by the individuals
involved, in a practice referred to as “policy

st acki ng.”

We note that the conplaint filed in Canpbell v. State Farm

had asserted that “Defendant State Farmis refusal to allow
Plaintiff to ‘stack’ multiple uninsured and/or underi nsured
nmotori st coverages provided by State Farm policies
constitutes a breach of contract.”

Respondent’s notion does not rely on the settl enent
agreenent that was entered into by the parties to Canpbell

v. State Farm Respondent’s notion refers to a docunent

entitled “Notice of Cass Action, Proposed Settlenent,
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Opt Qut Period, Fairness Hearing and Rel ease” (hereinafter

notice of class action) that was filed in Canpbell v. State

Farm before the settl ement was approved by the court. That
docunent mekes the follow ng reference to the settl enent
agreement :
The Settl enent Agreenent on file with the Court
describes in nore detail the clains that class
menbers who remain in the class will give up if
this Court approves the settlenent. |If you would
like a copy of the Settlenent Agreenent, please
contact C ass Counsel
The settl enent agreenent is not included in the record of
this case at this tine.

The notice of class action states that, as a condition

of the settlement of Canpbell v. State Farm State Farm had

deposited $11, 250,000 into trust to be used to pay nenbers
of the class. It also states that each class nenber was to
recei ve an equal share of the fund, not to exceed $30, 000
per class nmenber, plus interest. According to the notice
of class action, a class nenber was required to submt a
proof of claimquestionnaire and certain other materials in
order to be eligible to receive a paynent. The record does
not contain the proof of claimquestionnaire petitioner
subm tted.

Petitioners filed an objection to respondent’s notion

on January 6, 2006, and a supplenent to their objection on
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February 7, 2006. W learn fromthose papers, and the
docunents attached thereto, that petitioner was injured in
an aut onobi | e acci dent on Novenmber 11, 1983. The driver
of the other car fled fromthe scene of the accident. By
| etter dated August 22, 1985, petitioner’s attorney nade
demand on State Farm for $75,000 to settle petitioner’s
claimfor continuing nedical expenses. In response, State
Farm paid to petitioner $15,000, the policy limt under one
of petitioner’s two autonobile insurance policies, but it
refused to pay anything under a second policy. Apparently,
t hat paynent of $15, 000 was nade sonetine between July 24,
1982, and July 20, 1988, and is not a part of the $30, 000
which is at issue in the instant case.

Subsequently, petitioner becane a party to the class

action suit captioned Canpbell v. State Farm As descri bed

above, that suit challenged the refusal of State Farmto
all ow custoners to “stack” nultiple uninsured and/or
underinsured notorist coverages provided under State Farm
policies. According to the notice of class action, the
cl ass of persons covered by the lawsuit is defined as
fol |l ows:

a. Each person (and each person who has a claim

for the wongful death of a person) who was

insured under nmultiple autonobile liability

i nsurance policies that: (1) were purchased by
one insured on difference vehicles; (2) included
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UM and/or U M coverage; (3) were delivered or
issued for delivery in the State of Arizona by
State Farmw th respect to a notor vehicle

regi stered or principally garaged in Arizona;
and (4) were issued or renewed after July 24,
1982, the effective date of the 1982 anendnents
to AR S. sec. 20-259.01;

b. Wo sustained injury (including fatal
injuries) as a result of the fault of an

uni nsured or underinsured notorist while
occupying a notor vehicle that is an insured
vehi cl e under one of the policies described in
paragraph (a) above or a non-owned vehicl e that
i s described on the declarations page of an

i nsurance policy providing UMor U M cover age;

c. \Whose date of loss occurred after the

i ssuance or renewal of the policies described in

paragraph (a); and

d. W was paid, at any tinme between the date

of | oss described in paragraph (c) above and

July 20, 1988, the UMor UMIimts on one

autonobile liability policy issued by State Farm

but who did not receive paynent from State Farm

under any other UM or U M coverage provided by

anot her policy described in paragraph (a) above.
Thus, participation in the class action suit was expressly
limted to those: (1) Who held nmultiple autonobile
liability insurance policies issued by State Farm
(2) who had “sustained injury (including fatal injuries)”
as a result of the fault of an uninsured or underinsured
not ori st while occupying a notor vehicle that was insured
under one of the policies; and (3) who had been paid the

uni nsured notorist/underinsured nmotorist limts on only

one of the State Farm poli cies.
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Canpbell v. State Farmwas settled by the parties

to that suit in late 2001. The settlenent agreenent was
approved by the District Court in an anended fi nal
j udgnent entered on Novenber 27, 2001. Petitioner
recei ved her share of the settlenent proceeds, $30, 199,
in 2002. The record of this case does not contain the
rel ease that, we assune, petitioner executed in return
for the paynent.

The underlying issue is whether petitioners’ gross
income for taxable year 2002 shoul d be increased by
$30, 199, the ambunt determned in the notice of
deficiency. As noted above, petitioners acknow edge in
their petition that they had received $199 of that anount
as “interest”, and they state that they had “sent $32.86
to the RS as paynent for the additional taxes for $199.”
Thus, petitioners concede in their petition that their
gross income for 2002 shoul d be increased by $199 of
t he anmount determned in the notice of deficiency.
Respondent’s notion for sunmmary judgnment will be granted
as to that anount.

As to the bulk of the increase in gross incone
determned in the notice of deficiency, viz $30,000, the
issue raised in the petition is whether that anopunt

qualifies as damages received “on account of personal
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physi cal injuries or physical sickness”, within the
meani ng of section 104(a)(2). As to this portion of the
adjustnent, we find that respondent has failed to carry
his burden of showing that there are no material facts in
di spute and that he should prevail as a matter of |aw

See, e.g., Sundstrand Corp. v. Conm ssioner, 98 T.C 518,

520 (1992), affd. 17 F.3d 965 (7th Gr. 1994). See also
Rul e 121(a) and (b) of the Tax Court Rules of Practice and
Procedure. Hereinafter, all Rule references are to the
Tax Court Rules of Practice and Procedure. Accordingly,
we W Il deny respondent’s notion for sunmary judgnment as
to the $30,000 anmpbunt that petitioners claimis excludable
fromincome pursuant to section 104(a)(2) as danages

recei ved on account of personal injuries. |n deciding
respondent’s notion, we have viewed all factual inferences
in the light nost favorable to petitioners. See Speltz v.

Commi ssioner, 124 T.C. 165 (2005); Preece v. Conm ssioner,

95 T.C. 594, 597 (1990).

Section 104(a)(2) excludes fromgross incone “the
anount of any danmages (other than punitive damages)
recei ved (whether by suit or agreenent and whether as |unp
suns or as periodic paynents) on account of personal
physical injuries or physical sickness”. Anmounts are

excl udabl e fromgross i ncome under section 104(a)(2) only
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when (1) the underlying cause of action giving rise to the
recovery is based on tort or tortlike rights and (2) the
damages are received on account of personal injuries or

sickness. See, e.g., OGIlvie v. United States, 519 U S

79 (1996); Conmm ssioner v. Schleier, 515 U S. 323, 336-337

(1995); sec. 1.104-1(c), Incone Tax Regs.

The term “damages received’, as used in section
104(a)(2), is defined as an anmount received “through
prosecution of a legal suit or action based upon tort
or tort type rights, or through a settlenent agreenent
entered into in |ieu of such prosecution.” Sec.
1.104-1(c), Inconme Tax Regs. |If the damages are received
pursuant to a settlenment agreenent, as in this case, the
nature of the claimthat was the basis for the settl enent
control s whet her danages are excl udabl e under section

104(a)(2). See United States v. Burke, 504 U S. 229,

237(1992); Bagley v. Comm ssioner, 105 T.C. 396, 406

(1995), affd. 121 F.3d 393 (8th Gir. 1997).

The determ nation of the nature of a claimis a
guestion of fact and is generally nade by reference to
the settlenent agreenent in |light of the surrounding

circunstances. See, e.g., Robinson v. Conm ssioner, 102

T.C 116, 126 (1994), affd. in part, revd. in part and

remanded on another issue 70 F.3d 34 (5th Cr. 1995);
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Seay v. Comm ssioner, 58 T.C. 32, 37 (1972). The ultimte

character of the paynment hinges on the payor’s dom nant

reason for making the paynent. See Fono v. Conmm ssioner,

79 T.C. 680, 696 (1982), affd. w thout published opinion

749 F.2d 37 (9th CGr. 1984); Agar v. Conm ssioner, 290

F.2d 283, 284 (2d Gr. 1961), affg. per curiamT.C Meno.

1960-21; Anpbs v. Comm ssioner, T.C. Menp. 2003-329.

As stated above, respondent’s notion for summary
j udgnment asks the Court to hold that “none of the paynents

made in settlenment of Canpbell v. State Farm are [sic]

excl udabl e from gross i ncone under section 104(a)(2).”
Respondent’s notion argues that this holding is required

because Campbell v. State Farm was an action for breach

of contract. According to respondent, “paynents nmade in
settlenment of breach of contract suits are specifically
excluded fromthe definition of danages which m ght
qualify for exclusion under the provisions of I.R C sec.
104(a)(2).” Thus, respondent asks the Court to hold that
the settlenent proceeds at issue do not qualify for

excl usi on under section 104(a)(2) solely because the

| awsuit which was settl ed, Campbell v. State Farm was a

breach of contract suit.
We di sagree. The type of lawsuit, by itself, does

not determ ne whether a paynent in settlenment of the
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lawsuit qualifies, or does not qualify, as "“danages
received * * * on account of personal injuries” under
section 104(a)(2). Rather, it is the nature of the
taxpayer’s clai munderlying the settlenent paynent that

controls. United States v. Burke, supra at 237. | n order

to come within section 104(a)(2), the taxpayer nust show
that the |legal basis for the recovery redresses a tort or
tortlike personal injury. The fact that the lawsuit is
for breach of contract, by itself, does not foreclose the
possibility that the taxpayer’s claimis for personal
injury.

To characterize the proceeds of litigation, the test,
sinply stated, is: “In lieu of what were the damages

awar ded?” Tribune Publg. Co. v. United States, 836 F.2d

1176, 1178 (9th G r. 1988); Raytheon Prod. Corp. v.

Comm ssi oner, 144 F.2d 110, 113 (1st Gr. 1944), affg. 1

T.C. 952 (1943). In Raytheon Prod. Corp. v. Conm ssioner,

supra at 113, the court held that “The test is not whether
the action was one in tort or contract but rather the
guestion to be asked is ‘In lieu of what were the danmages

awar ded?’” See also M| enbach v. Conni ssioner, 318 F. 3d

924, 931-34 (9th Gr. 2003) (whether a portion of the
proceeds fromsettl enment of em nent domain action should

be characterized as taxable lost profits), affg. in part,
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revg. in part and remanding 106 T.C 184 (1996); GCetty
v. Comm ssioner, 913 F.2d 1486, 1490 (9th Cr. 1990)

(whet her proceeds of a settlenent should be characterized
as a gift or taxable incone), revg. 91 T.C 160 (1988).
After submtting the notion for summary judgnent,
respondent requested and was granted |leave to file a
menor andum of points and authorities in support of
respondent’s notion for summary judgnent (herein referred
to as nenorandum). |In the nmenorandum respondent nakes
three argunents in further support of his position that
none of the paynents petitioner received in settlenment of

Canpbell v. State Farmis excludable from gross incone

under section 104(a)(2).

The first argument in respondent’s nmenorandumis that
petitioner’s tort and contract clains actually were tine
barred under the applicable statutes of limtations in

Arizona before the conplaint in Canpbell v. State Farm was

filed. Respondent points out that Canpbell v. State Farm

“was not filed until October 8, 1999--approxi mately

Ssi xteen years after the accident and fourteen years after
the alleged breach.” According to respondent, this was
wel |l after both the 2-year period of |limtations
applicable to personal injury suits and the 6-year period

of limtations applicable to “any cause of action which
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she may have had agai nst her insurance provider, for

uni nsured or under-insured notorist (UM UM coverage”
Thus, respondent argues, petitioner’s “personal injury

tort clainms had | ong since expired by operation of |aw

prior to 1999 when the Canpbell class action case was

filed.” Respondent cites Geer v. United States, 207 F. 3d

322, 327 (6th Cir. 2000), and Di ckerson v. Conm Ssioner,

T.C. Meno. 2001-53, for the proposition that a taxpayer’s
tort claimcannot be taken into account under section
104(a)(2) unless “the claimexisted at the tine of the
settlement”. Since petitioner had no extant tort claim

when Canpbell v. State Farmwas filed, respondent argues,

no part of the settlenent paynent is excludabl e under
section 104(a)(2).

Respondent’ s argunment does not answer the obvi ous
guestion why the payor, State Farm gave $30,199 to
petitioner to settle contract and/or tort clains that were
time barred under the applicable statutes of l[imtations.
Respondent’ s nenorandum t ouches on this question when
it states: “the fact that * * * [petitioner] received
partial paynment fromthe insurer between the period
July 24, 1982 and July 20, 1988 sonehow entitled her to

participate as a class nenber in Canpbell v. State Farni.

(Enmphasi s supplied.) This unanswered question goes to the
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intent of the payor, which is the nost inportant factor in
determining “in lieu of what was the settl enent anount

paid.” See, e.g., Bagley v. Conm ssioner, 105 T.C at

406; Stocks v. Comm ssioner, 98 T.C. 1, 10-11 (1992).

Nei t her respondent’s nenorandum nor the record in
this case answers this question or permts the Court, in
the context of deciding respondent’s notion for sunmmary
j udgnment which requires the Court to draw all factual
inferences in petitioners’ favor, to find that State Farm
did not intend the settlenent paynent to satisfy
petitioner’s tort clains, at least in part. Even if, as
argued by respondent, prosecution of the clainms was barred
by the statutes of limtations in Arizona, we believe
that the clainms were neverthel ess extant. Cearly,
petitioner’s clainms are unlike the “Clains for potenti al
future personal injuries” which the court in the case

cited by respondent, Geer v. United States, supra at

327 said “are insufficient.” Mreover, the nature of
petitioner’s clains, and not the validity of the clains,
controls whether a paynent in settlenent thereof is

excl udabl e under section 104(a)(2). See, e.g., Robinson

V. Conm ssioner, 102 T.C. at 126; Stocks v. Commi ssi oner,

supra at 10.
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The second argunent in respondent’s nmenorandumi s
that there is no allegation in the conplaint filed in

Canpbell v. State Farm of any physical injuries as a

result of the insurer’s breach of contract and, thus, no
allegation of “a direct |ink between personal injuries
and the recovery of dammges, as required by Schl eier

v. Comm ssioner [sic], 515 U S. 323 (1995)”. As discussed

above, however, the conplaint expressly limts nmenbership
in the class of plaintiffs to persons who had sustai ned
injury through the fault of an uninsured and/or
underinsured notorist, and who had not been paid the

uni nsured and/ or underinsured notorist coverage limts
under one or nore autonobile liability insurance policies
i ssued by State Farm In this situation, it would seem
that the nmeasure of damages of each class nmenber in

Canpbell v. State Farmwoul d take into account his or

her unpaid tort clains. In any event, we cannot fully
eval uate the allegations of the conplaint filed in

Canpbell v. State Farm and the settl enent of that case

w thout reviewi ng the settlenent agreenent and ot her
docunents fromthe case, such as the proof of claim
guestionnaire and the rel ease petitioner submtted.

The third argument in respondent’s nmenorandumis that

there is no allocation of the settlement paynent to tort
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claims and the only reference in the record to specific
claims is found in the section of the notice of class
action entitled “Rel ease”. That section states, in part,
as follows:

I f the Court approves the proposed settlenent,

and if you are a class nenber who did not tinely

and properly request exclusion fromthe class,

you will release (give up) all clains against

State Farm its parents, predecessors, and

subsidiari es that have been or coul d have been

asserted in this lawsuit, and all clains known

or unknown arising fromthe allegations of the

conplaint as described in the Settl enent

Agreenment on file with the Court.
As nentioned above, the settlement agreenent is not in the
record of this case. Nevertheless, respondent argues that
t he above | anguage “cannot, as a matter of |aw, include
the petitioner’s statute-barred tort clains from 1983.”
We al so note that the rel ease that petitioner may have
signed is not in the record of this case.

Furt hernore, respondent argues, “the absence of any
settlenment allocation between specific clains, would stil

render the entire damage award taxable.” |n support of

t hat argunent, respondent cites Taggi v. United States,

835 F. Supp. 744, 746 (S.D. N.Y. 1993), affd. 35 F.3d 93

(2d CGr. 1994), and Morabito v. Comm ssioner, T.C. Mno.

1997-315. In both cases, the taxpayer had accepted a

paynment in connection with the termnation of his
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enpl oynent and had executed a conprehensive, general
rel ease of all clains against the enployer. See Mrabito

v. Conm ssioner, supra; Tagqi Vv. United States, supra at

745. I n each case, the court rejected the taxpayer’s
attenpt to exclude all or a portion of the paynent from

i ncone under section 104(a)(2). Neither taxpayer had nmade
a cl ai magai nst the enpl oyer before accepting the paynent,
and both courts held that, accordingly, there was no
settlement of a specific claimbut nmerely a waiver of

general rights. See Mrabito v. Conm ssioner, supra;

Taggi v. United States, supra at 746. Both courts further

held that the lack of any allocation of the paynment to
damages excl udabl e under section 104(a)(2) required the

entire anount to be included in incone. See Mirabito v.

Conmi ssioner, supra; Taggi V. United States, supra at 746

In Morabito we stated the | egal principle as foll ows:

Where a settl enent agreenent contains a nunber
of clainms, does not allocate the portion

excl udabl e under section 104(a)(2), and there
is no other evidence that a specific claimwas
meant to be singled out, the court mnmust consider
the entire anount taxable. * * *

The instant case is nuch different. Petitioner had
made a formal claimagainst State Farm for damages

incurred in an autonobile accident, and State Farm paid

an anount limted to the notorist/underinsured notori st
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[imts under one of petitioner’s two State Farm poli ci es.

Subsequently, petitioner joined Canpbell v. State Farm

a lawsuit of like individuals who sought to chall enge
the refusal of State Farmto all ow “stacking” of

i nsurance policies. 1In effect, petitioner sought to
obtai n additional paynent for the damages incurred in
her autonobil e accident equal to the uninsured notorist/
underinsured notorist coverage under her second State
Farm pol i cy.

Respondent’s argunents fail to show that the payor
State Farm did not intend any part of the $30, 000
settl enment paynent as damages for the personal injuries
petitioner suffered in connection with her autonobile
accident. First, the record does not include the
settl enment agreenent entered into by the parties to

Canpbell v. State Farm W can nmake no definitive finding

about the intent underlying State Farm s settl enent
paynments to petitioner and the other participants in the

class action suit Canpbell v. State Farm w t hout that

docunent. Second, each nenber of Canpbell v. State

Farm had an unpaid tort claimagainst State Farm By

definition, class nmenbership in Canpbell v. State Farm was

specifically limted to persons, |like petitioner, who

were insured under rmultiple State Farm policies and who



- 20 -

had sust ai ned unconpensat ed personal injuries in a notor
vehi cl e accident with an uninsured or underi nsured
motorist. Furthernore, each class nmenber was required to
submt a proof of claimpackage as to those facts in order
to participate in the settlenent. It is reasonable to
infer that State Farmintended the settlenent to satisfy
those tort clains. Respondent has not shown ot herw se.

After considering respondent’s notion for summary
j udgnent and respondent’s nenorandum we are unable to
find that no part of the $30,000 paid by State Farm and

recei ved by petitioner in settlenment of Canpbell v. State

Farm was attributable to the personal injuries petitioner
suffered in connection with her autonobile accident.
Accordingly, as nentioned above, we will deny respondent’s
notion for summary judgnent as to the $30, 000 on the
ground that, as to that anount, respondent has failed to
carry his burden of showing that there are no nateri al
facts in dispute and that he should prevail as a matter

of law. See Rule 121(a) and (D).
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On the basis of the foregoing,

An appropriate order

granti ng respondent's notion

for summary judgnent in part

and denyi ng respondent's notion

for summary judgnent in part

will be issued.




