PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opini on 2006-11

UNI TED STATES TAX COURT

Rl CHARD BRADLEY, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 5285-04S. Filed January 26, 2006.

Ri chard Bradl ey, pro se.

Anthony J. Kim for respondent.

PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal

Revenue Code in effect at the tinme the petition was filed. The

decision to be entered is not reviewable by any other court, and

this opinion should not be cited as authority. Unless otherw se

i ndi cat ed, subsequent section references are to the |Internal
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Revenue Code in effect for the year in issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
Respondent determ ned a $9,831 deficiency in petitioner’s
2001 Federal income tax and a $1, 686 accuracy-rel ated penalty
under section 6662(a). After concessions! by the parties, the
i ssues for decision are: (1) Wiether petitioner nust include in
gross incone early distributions of $15,322.69 and $7, 000 from
separate retirenent plans; (2) whether a | oan petitioner received
froma retirenment plan is taxable as a distribution to the extent
of $7,089.95; and (3) to the extent there were early
di stributions as described above, whether the distributions are
subject to the 10-percent additional tax under section 72(t).

Backgr ound

Sone of the facts have been stipul ated, and they are so
found. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tinme of filing his
petition, petitioner resided in San Leandro, California.

In 2000 and 2001, petitioner was enployed by GCrcle
International Goup, Inc. (CGQG, as a building manager and
engi neer. During 2000 and 2001, petitioner was a participant in

a Cl G sponsored section 401(k) retirenment plan, and he naintai ned

! Petitioner concedes that he received taxabl e unenpl oynent
conpensation of $3,557 in tax year 2001. Respondent concedes
that petitioner is not liable for a $1,686 accuracy-rel ated
penal ty under sec. 6662(a).
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a section 401(k) account with Cl G during both years. The CG
pl an was adm ni stered by Merrill Lynch Trust Co., FSB (Merril
Lynch). In July 2000, petitioner borrowed $9, 000 agai nst his
section 401(k) account. Petitioner’s earnings statenent for 2000
reflects that petitioner repaid $3,420.42 on a section 401(k)
pl an loan. The record is unclear as to whether the | oan paynents
were credited to the |l oan he received in July 2000 or to a | oan
he received in a prior year, or whether the paynents were applied
to nore than one loan. Further, to the extent there was a | oan
in 2001, the terns of the loan and the record of repaynents are
not made part of the record.

In 2001, CI G was acquired by Eagle G obal Logistics (Eagle).
Petitioner was enpl oyed by Eagle after the nmerger and renai ned an
enpl oyee with the conpany for several nonths in 2001. Eagle
offered a retirenment plan to its enpl oyees, and petitioner
mai ntai ned a retirenment account during his enploynent. The Eagle
retirement plan was adm ni stered by ING Life Insurance and
Annuity Co. (ING.

In 2001, petitioner received a distribution of $15, 322.69
froma Cl Gsponsored retirenent plan. A Form 1099-R
Di stributions From Pensions, Annuities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc., issued to

petitioner by Merrill Lynch reflected the nunber “1” as the
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di stribution code, indicating that petitioner received an early
distribution subject to a 10-percent additional tax.

Petitioner received a second distribution in 2001 of $7, 000
fromthe Eagle retirenment plan. |INGissued to petitioner a check
for $5,460, representing the net proceeds of the $7, 000
distribution (I NG withheld $1,400 and $140 fromthe distribution
for Federal and State taxes, respectively). A Form 1099-R i ssued
by ING reflected the nunber “1” as the distribution code,
indicating that petitioner received an early distribution subject
to a 10-percent additional tax.

Respondent determ ned that petitioner received a third
di stribution in 2001 of $7,089.95 froma Cl G sponsored retiremnment
plan. A Form 1099-R issued to petitioner by Merrill Lynch
reflected the letter “L” as the distribution code, indicating
that petitioner received a | oan which was treated as a
distribution, subject to a 10-percent additional tax.

I n Decenber 2001, petitioner suffered physical injuries due
to a cerebral brain henorrhage, resulting in partial nenory | oss.
Petitioner had not yet attained 59-1/2 years of age at the tinme
of the distributions in 2001.

The Internal Revenue Service (IRS) provided assistance with
the preparation of petitioner’s return. Petitioner provided the
RS with the appropriate Form W2, Wage and Tax Statenent, and at

| east sonme of the Fornms 1099-R  Petitioner tinely filed the 2001
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return. On line 16a petitioner entered $22,413,2 which is
apparently the sum of the $15, 322. 69 and $7, 089. 95 di stri buti ons.
He reported $8,613 on line 16b as income. Wile it appears that
the $8,613 represents the sumof the $7,089.95 | oan distribution
and $1,532 of the $15,322.69 distribution, the total of those two
amounts is $8,621.95. The record does not explain this
apparently erroneous conputation. However, petitioner does not
di spute recei pt of either distribution.

Petitioner did not report the $7,000 distribution on the
return. Respondent, however, received an information return from
ING indicating a $7,000 distribution to petitioner fromthe
Eagle retirenment plan.

On Decenber 29, 2003, respondent issued a notice of
deficiency. Petitioner tinely filed a petition on April 21,

2004.
The primary adjustnment in dispute as set forth in the notice

of deficiency is the increase in pension and annuity incone as

foll ows:
2001 Return
Shown on Pr oposed changes Pr oposed change
return by IRS to i nconme
Pension & annuity $8, 613 1$29, 412 $20, 799
! The adjustnent includes two distributions fromMerrill Lynch and one

distribution fromI NG

2 Anount rounded to the nearest doll ar.
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Petitioner asserts that the IRS s failure to include the
entire $15,322.69 distribution in gross inconme on the return
increased his tax liability. He further argues that he should
not be responsi ble for the deficiency because of econonc
hardshi p. Petitioner makes no argunent regarding the $7, 000
distribution from I NG other than asserting that he does not
remenber receiving it. As to the $7,089.95 distribution,
petitioner does not deny that he received a |oan froma section
401(k) plan or that the distribution may be includable in gross
i ncome, but argues that the |oan bal ance reflected by Merril
Lynch is not correct.

Respondent asserts that the proceeds fromeach distribution
are includable in petitioner’s gross incone and that petitioner
is subject to the 10-percent additional tax as each distribution
was premature and none of the exceptions under section 72(t)(2)
applies.

Di scussi on

Burden of Proof

Ceneral ly, a taxpayer bears the burden of proving the
Comm ssioner’s determ nations incorrect. See Rule 142(a); Welch

V. Helvering, 290 U S 111, 115 (1933). The burden may shift to

the Comm ssioner if the taxpayer introduces credible evidence and
satisfies the requirenents under section 7491(a)(2) to

substantiate itens, maintain required records, and fully
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cooperate with the Conm ssioner’s reasonabl e requests. Sec.
7491(a). Petitioner has neither argued that section 7491 is
applicable to shift the burden of proof to respondent nor
established that he conplied with the requirenents of section
7491(a)(2). Therefore, the burden of proof remains with
petitioner.

1. Distributions of $15,322.69 and $7, 000

A.  General

Section 408(d)(1) provides that any anmount paid or
distributed froma qualified retirenent plan generally nust be
included in gross incone by the distributee in the manner
provi ded under section 72. A qualified retirement plan includes
a section 401(k) plan. Secs. 401(a), (k)(1), 4974(c)(1).
Petitioner’s Cl G sponsored section 401(k) plan is a qualified
retirenment plan.

B. Distribution of $15,322.69

In 2001, petitioner received a Form 1099-R from Merrill
Lynch indicating a $15,322.69 distribution froma Cl G sponsored
retirement plan. Petitioner reported the distribution on |ine
16a of his return. The inconme reported on |line 16b should have
included the entire $15,322.69. Petitioner contends that he
shoul d not be responsible for the difference between the anpunt
reflected on the return as a distribution ($15,322.69) and the

amount reported on the return as incone ($1,532), a difference of
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$13, 790. 69, because respondent’s agent nade the error and because
petitioner is suffering econom c hardship. Essentially,
petitioner argues that the doctrine of equitable estoppel should
apply agai nst respondent.
“Equi tabl e estoppel is a judicial doctrine that ‘precludes a
party fromdenying his own acts or representations which induced

another to act to his detrinent.’” Hofstetter v. Conm ssioner,

98 T.C. 695, 700 (1992) (quoting Gaff v. Conmm ssioner, 74 T.C.

743, 761 (1980), affd. 673 F.2d 784 (5th Cr. 1982)). It is well
settled, however, that equitable estoppel does not bar or prevent
the Comm ssioner fromcorrecting a m stake of | aw, even where a

taxpayer may have relied to his detrinment on that m stake. D xon

v. United States, 381 U S. 68, 72-73 (1965); Auto. Cub of M ch.

v. Comm ssioner, 353 U S. 180, 183 (1957); see al so Schuster v.

Comm ssi oner, 312 F.2d 311, 317 (9th Cr. 1962), affg. in part

and revg. in part 32 T.C. 998 (1959); Zuanich v. Conmm ssioner, 77
T.C. 428, 432-433 (1981). An exception exists only in the rare
case where a taxpayer can prove he or she would suffer an

unconsci onabl e injury because of that reliance. Manocchio v.

Comm ssioner, 78 T.C. 989, 1001 (1982), affd. 710 F.2d 1400 (9th

Cir. 1983). Moreover, equitable estoppel is applied “against the

Governnment with utnost caution and restraint”. Schust er .

Conmi ssi oner, supra at 317.
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The doctrine of equitable estoppel is not applicable unless
the party relying on it establishes all of the follow ng el enments
at a mnimum (1) A false representation or wongful, m sl eading
silence by the party agai nst whom estoppel is invoked; (2) an
error in a statenent of fact and not an opinion or statenment of
law, (3) ignorance of the facts; (4) adverse effects of acts or
statenents of the person agai nst whom an estoppel is clained; and
(5) detriment suffered by the party claimng estoppel because of
his or her adversary’s false representation or w ongful,

m sl eading silence. Norfolk S. Corp. v. Conm ssioner, 104 T.C

13, 60 (1995), affd. 140 F.3d 240 (4th Cr. 1998); Estate of

Enerson v. Conm ssioner, 67 T.C. 612, 617-618 (1977); Meqgi bow v.

Conmi ssioner, T.C. Menb. 2004-41; see also Lignos v. United

States, 439 F.2d 1365, 1368 (2d Gr. 1971).

The I RS enpl oyee nade a m stake of |aw by including only
$1,532 as the taxable portion of the $15, 322. 69 distribution,
instead of the entire distribution of $15,322.69. Equitable
est oppel does not bar respondent fromcorrecting a m stake of |aw
unl ess petitioner would suffer an unconscionable injury because
of his reliance on respondent’s m stake. Under these
circunstances, it is not unconscionable to require petitioner to

pay the tax due on inconme he has admtted receiving. Petitioner
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cannot cl aiman unconscionable injury.® Petitioner also clains
t hat econom c hardship prevents himfrom paying the deficiency.
That argunent does not affect the taxability of the distribution.
Respondent’s determ nation that the $15, 322. 69 distribution
is includable in gross incone is sustained.

C. Distribution of $7,000

Petitioner received a Form 1099-R from I NG for tax year 2001
indicating a $7,000 distribution to petitioner froman Eagl e-
sponsored retirenent plan. Petitioner received a net anount of
$5,460. At trial, petitioner testified that he could not
remenber receiving a distribution fromING or depositing a check
dat ed Cctober 26, 2001, for $5,460 into his bank account.

Respondent, however, received an information return from I NG
reflecting petitioner’s name, his Social Security nunber, the
pl an nane (Eagle USA Air Freight), and the plan nunber. The
check in the amount of $5,460 from ING was issued in petitioner’s
name and deposited or cashed in a bank where petitioner has an
account. Petitioner has not presented any evidence to indicate
that he did not receive this distribution. Respondent’s
determ nation that the $7,000 distribution is includable in gross

i ncone i s sustained.

3 Petitioner also fails to satisfy other el enents of
col | ateral estoppel.



I[11. Loan of $7,089.95

A.  General

Section 402(a) provides that distributions fromaqualified
pl ans are taxable to the distributee in the taxable year in which
the distribution occurs, pursuant to the provisions of section
72. Section 72(p)(1)(A) treats certain loans froma qualified
enpl oyer plan to a participant or beneficiary as taxable

distributions. See generally Plotkin v. Conm ssioner, T.C Meno.

2001-71; Patrick v. Conm ssioner, T.C Meno. 1998-30, affd. per

curiamw t hout published opinion 181 F.3d 103 (6th Cr. 1999);

Prince v. Commi ssioner, T.C Meno. 1997-324; Estate of Gray V.

Comm ssioner, T.C Meno. 1995-421. A *“qualified enployer plan”

i ncludes a plan described in section 401(a) that includes a trust
exenpt fromtax under section 501(a). Petitioner’s section
401(k) plan is a qualified enployer plan. See sec.
72(p) (4) (A (1) (1).

Section 72(p)(1)(A) provides that if a participant or
beneficiary receives, directly or indirectly, any anmount as a
loan froma qualified enployer plan, then that amount shall be
treated as having been received by the individual as a
distribution under the plan. A loan froma qualified enployer
plan gives rise to a deened distribution that is taxable in the

year in which the loan is received. 1d.
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B. Distribution of $7,089.95

As indicated, petitioner received a Form 1099-R from Merri |
Lynch for tax year 2001 indicating a $7,089.95 distribution from
a Cl Gsponsored retirenent plan. The designation code, “L,”
indicated a loan froma retirenent plan. Petitioner does not
argue that the paynment is not a loan or that it should not be
included on his return in gross incone. Petitioner argues that
t he bal ance of the |oan as reflected in statements from Merril
Lynch is incorrect.

There is nothing in this record that would establish that
the paynent did not give rise to a deened distribution.
Petitioner’s argunment that the | oan bal ance reflected by the
enpl oyer or plan adm nistrator incorrectly states the bal ance due
on the loan is not relevant to the issue of the taxability of the
paynment. Nor has petitioner established that he conmes within any
of the exceptions relating to deened distributions. See sec.
72(p)(2) (A). Respondent’s determ nation that the $7,089.95 is
i ncludable in petitioner’s gross inconme for 2001 is sustai ned.

V. Additional 10-Percent Tax for Early W thdrawal

Section 72(t)(1) inposes an additional tax on an early
distribution froma qualified retirenment plan equal to 10 percent
of the portion of the anount which is includable in gross incone.
The 10-percent additional tax does not apply to certain

distributions: (1) To an enployee age 59-1/2 or older; (2) to a
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beneficiary (or to the estate of the enployee) on or after the
death of the enployee; (3) on account of the enpl oyee’s
disability; (4) as part of a series of substantially equal
periodi c paynents nmade for life; (5) to an enployee after
separation fromservice after attainnent of age 55; (6) as
di vidends paid with respect to corporate stock described in
section 404(k); (7) to an enployee for nedical care; or (8) to an
al ternate payee pursuant to a qualified donestic relations order

Petitioner did not present evidence that he cones within any
of the exceptions under section 72(t). As to petitioner’s claim
of econom ¢ hardshi p, general financial or enotional hardship is
not an exception fromthe section 72(t) additional tax. MIner

v. Conm ssioner, T.C. Menob. 2004-111

Therefore, respondent’s determ nation that petitioner is
liable for the 10-percent additional tax on each distributionis
sust ai ned.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered for

respondent as to the deficiency,

and for petitioner as to the

penalty under sec. 6662(a).




