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ARMEN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
ef fect when the petition was filed.! Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

1 Unl ess otherw se indicated, all subsequent section
references are to the Internal Revenue Code in effect for the
year in issue.
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other court, and this opinion shall not be treated as precedent
for any other case.

Respondent determ ned a deficiency in petitioner’s 2007
Federal inconme tax of $937.

The sole issue for decision is whether paynments made by
petitioner in 2007 to his fornmer wife are deductible as alinony
under section 215.

Backgr ound

Sonme of the facts have been stipulated, and they are so
found. W incorporate by reference the parties’ stipulation of
facts and acconpanyi ng exhibits. Petitioner resided in the State
of Washi ngton when the petition was fil ed.

Petitioner and Rosalie Bragg (Ms. Bragg) were married in
approximately 1986. In April 2002, petitioner and Ms. Bragg were
di vorced pursuant to a divorce decree approved by the Superior
Court of Washington, County of King. Wth respect to spousal
support the divorce decree states:

3.7 SPOUSAL MAI NTENANCE

The husband shall pay $800. 00 rnei nt enance. Mai nt enance
shall be paid in $400 paynents nmade twi ce nonthly. The
first maintenance paynent shall be due the first nonth
after this Decree is entered.

The husband shall pay $800 per nonth spousal mmi ntenance to

the wife wthout a specific ending date due to the wfe, at

present, being incapable of earning an adequate incone.

However, after five years fromthe date of this decree, the

husband’ s obligation to pay said mai ntenance shall be

revi ewable by notion to the court. In reviewing the
husband’ s obligation to pay spousal maintenance, the court
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shal |l 1 ook at each parties [sic] incone, assets, living
expenses, and any other factors show ng the parties [sic]
respective financial situation(s). The burden of show ng
why mai nt enance shoul d be reduced or stopped altogether
shal | be on the husband.
During 2007, petitioner paid Ms. Bragg a total of $6, 240.
Thr oughout 2007, petitioner had $240 from his biweekly paychecks
directly deposited into a checking account for the sole benefit
of Ms. Bragg. Although petitioner was required by the divorce
decree to pay to Ms. Bragg $400 twice nonthly (for a total of
$9, 600 yearly), petitioner and Ms. Bragg informally agreed to the
| esser amount of $240 due to petitioner’s financial
ci rcumst ances. 2
At sonme point in 2006, Ms. Bragg remarried. Petitioner was
not aware of her remarriage until Decenber 2007 when he was
informed of the remarriage by Ms. Bragg’'s grandson. Upon
|l earning of Ms. Bragg’'s remarriage, petitioner imediately
st opped the direct deposit into her account.
On his 2007 Federal inconme tax return petitioner clainmed a
deduction of $6,240 for “alinmony paid” to Ms. Bragg.

In a notice of deficiency respondent determ ned the paynents

were not alinony and therefore disallowed the clained deducti on.

2 Petitioner explained at trial: “The changing of the
di vorce decree woul d have cost us even nore noney to get done, so
we didn't feel it was necessary.”
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Di scussi on

Section 215(a) allows a deduction for alinony paynents paid
during the payor’s taxable year. Section 215(b) defines alinony
or separate mai ntenance as any “paynent (as defined in section
71(b)) which is includible in the gross incone of the recipient
under section 71.” Section 71(b) provides a four-step inquiry
for determ ning whether a cash paynent is alinony. Section 71(b)
provi des:

SEC. 71(b). Alinony or Separate M ntenance
Paynent s Defi ned. --For purposes of this section—

(1) I'n general.--The term “alinony or
separate mai ntenance paynent” nmeans any paynment in
cash if—-

(A) such paynent is received by (or on
behal f of) a spouse under a divorce or
separation instrunent,

(B) the divorce or separation instrunent
does not designate such paynent as a paynent
which is not includible in gross incone * * *
and not all owabl e as a deduction under
section 215,

(© in the case of an individual legally
separated from his spouse under a decree of
di vorce or of separate maintenance, the payee
spouse and the payor spouse are not nenbers
of the sanme household at the tinme such
paynment is made, and

(D) there is no liability to nmake any
such paynent for any period after the death
of the payee spouse and there is no liability
to make any paynent (in cash or property) as
a substitute for such paynents after the
deat h of the payee spouse.
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Paynments are deductible as alinony only if all four requirenments
of section 71(b)(1) are net.

Both parties agree that petitioner’s paynments to Ms. Bragg
satisfied the requirenents set out in section 71(b)(1)(B), (O
and (D).® The parties do not agree, however, on whether the
paynments satisfy the requirenent that the paynents be nmade under
a divorce or separation instrunent. See sec. 71(b)(1)(A).

Section 71(b)(2) provides that a “divorce or separation
i nstrument” neans:

(A) a decree of divorce or separate
mai nt enance or a witten instrunent incident
to such a decree,
(B) a witten separation agreenent, or
(C) a decree (not described in
subparagraph (A)) requiring a spouse to nake
paynents for the support or maintenance of
t he ot her spouse.

As a general matter, if the |anguage of a statute is

unanbi guous on its face, we apply the statute in accordance with

its terns. See, e.g., Grber Indus. Holding Co. v. Conm Ssioner,
124 T.C. 1, 5 (2005), affd. 435 F.3d 555 (5th G r. 2006).
Section 71 is not a trenendously conplicated statute, and its

requirenents are clearly set forth. Petitioner nmade the paynents

3 The requirement under sec. 71(b)(1)(D) that there be no
obligation to nake paynents after the death of the payee spouse
is satisfied by operation of Washington State | aw under Wash.
Rev. Code Ann. sec. 26.09.170(2) (Wst 2005) discussed infra.
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to Ms. Bragg pursuant to a divorce decree, which is listed as a
“divorce or separation instrument” in section 71(b)(2)(A).
Despite the fact that petitioner falls within the provisions
of the applicable Federal statute, respondent argues that because
Ms. Bragg remarried in 2006, petitioner’s |egal obligation to pay
spousal mai ntenance term nated as a matter of Washington State
| aw; thus, respondent contends that the paynents were not
recei ved under a divorce instrunent as required by section
71(b) (1D (A .4
Wash. Rev. Code Ann. sec. 26.09.170(2) (West 2005) provides:
“Unl ess otherw se agreed in witing or expressly provided in the
decree the obligation to pay future maintenance is term nated
upon the death of either party or the remarriage of the party
receiving maintenance.” But there is no requirenment in section
71(b) (1) (A) that paynents be nade under a |legally enforceable
duty in order to qualify for the alinony deduction. The only
requi renent is that any paynent be “received by (or on behal f of)
a spouse under a divorce or separation instrunment.” Sec.
71(b)(1)(A). Athough it was once the case that entitlenment to

an al i nony deduction under section 71 required paynents to be

4 Respondent does not allege that the paynents at issue
wer e di sgui sed child support paynments or installnents of a
property distribution; rather, his sole argunent is that
petitioner’s paynents to his ex-wife did not constitute alinony
because they did not neet the definition under the statute as a
result of the operation of Washington State | aw.
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made under a legally enforceable obligation, it has not been so
for nore than 25 years.

Before the Deficit Reduction Act of 1984, Pub. L. 98-369,
sec. 422(a), 98 Stat. 795, section 71(a)(1) of the Internal
Revenue Code of 1954 defined alinony as paynents made “in
di scharge of * * * a |egal obligation which, because of the
marital or famly relationship, is inposed on or incurred by the
husband under the [divorce] decree or under a witten instrunent
incident to * * * divorce or separation.” The statute was
anmended in 1984, repealing the “requirenent that the paynent be
based on a | egal support obligation”. H Rept. 98-432 (Part 2),
at 1069 (1984).

Respondent’ s | egal argunent has as its foundation old | aw
and does not reflect amendnents to the statute. Although there
certainly have been cases holding that voluntary paynents nade
outside a witten instrunent incident to divorce are not alinony,
t hose cases have generally dealt with situations where there was
no proper divorce decree or separation agreenent, where a paynent
was made before the operative docunment went into effect, or where
the ol der version of section 71 applied to the particul ar case.

See, e.g., Herring v. Conmi ssioner, 66 T.C 308, 311 (1976)

(hol di ng that paynents made under an oral agreenent were not
al i nrony because they were nmade before the issuance of the divorce

decree); Taylor v. Comm ssioner, 55 T.C 1134, 1140 (1971)
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(applying the old version of section 71 and concl udi ng that,
“absent sone sort of currently enforceable judicial decree or

order”, section 71 would not apply); Leventhal v. Conm Ssioner,

T.C. Meno. 2000-92 (stating that letters fromone spouse’s
attorney to another do not constitute a divorce or separation

instrunment); Peterson v. Comm ssioner, T.C Meno. 1998-27

(confirmng that a California State court’s issuance of a Mnute
Order was sufficient under State law to constitute a “di vorce or

separation instrunent”); Abood v. Comm ssioner, T.C Menp. 1990-

453 (applying the pre-anendnment version of section 71 to the
facts and clarifying that, under those circunstances, “voluntary
paynments are not within the purview of sections 71 and 215").

This is true even of recent cases. See, e.g., Johnson v.

Conmm ssi oner, 441 F.3d 845, 850 (9th Cr. 2006) (affirmng the

Tax Court’s holding that the prior version of section 71
applied). There have been no cases firmy on point with the one
at bar.

Respondent’ s own regul ati ons do not support his position.
Al t hough section 1.71-1, Incone Tax Regs., contains the
anti quat ed | anguage refl ective of the ol der version of the
al inony statute, see sec. 1.71-1(b), Incone Tax Regs. (“Such
periodi c paynents must be made in discharge of a | egal obligation
i nposed upon or incurred by the husband because of the marital or

famly relationship”), the tenporary regul ati on promnul gated al ong
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wi th the anended version of section 71 in 1984 reflects the
changes to the statutory |anguage.® The nore recent regul ation
requires only that alinony paynents neet the follow ng
requi renents: (a) That paynents be made in cash; (b) that
paynents not be designated as excludable fromthe gross incone of
t he payee and nondeducti bl e by the payor; (c) that paynments be
made bet ween spouses who are not nenbers of the sanme househol d;
(d) that the payor has no liability to continue to nake paynents
after the death of the payee spouse; and (e) that paynents are
not treated as child support. Sec. 1.71-1T(a), QA-2, Tenporary
| nconre Tax Regs., 49 Fed. Reg. 34455 (Aug. 31, 1984). Further,
section 1.71-1T(a), Q&A-3, Tenporary Incone Tax Regs., 49 Fed.
Reg. 34455 (Aug. 31, 1984), makes very clear that “the
[requirenent] that alinmony or separate nai ntenance paynents be
* * * made in discharge of a |legal obligation * * * [has] been
elimnated.” Accordingly, petitioner’s 2007 paynents satisfy the
requi renents for alinony paynents as outlined in the rel evant
regul ati ons.

More than 25 years after the enactnent of the anended
statute, there is no reason to assune that Congress neant

anyt hing other than what it said in enacting the present version

5> Tenporary regulations are entitled to the sane wei ght as
final regulations. See Peterson Marital Trust v. Conm SSioner,
102 T.C. 790, 797 (1994), affd. 78 F.3d 795 (2d Cr. 1996); Truck
& Equip. Corp. v. Conmm ssioner, 98 T.C 141, 149 (1992).
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of section 71. It is not the Court’s place to support
respondent’s attenpt to include | anguage Congress itself did not.

Accordingly, we hold that, under the unique facts of this
case, petitioner’s paynents nmade to his fornmer wife in 2007
satisfied the conditions set forth in section 71 and were thus
properly deductible as alinmony under section 215 for that taxable
year .

Concl usi on

We have considered all of the argunments made by respondent,
and, to the extent that we have not specifically addressed them
we find themto be noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




