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HAI NES, Judge: This case was heard pursuant to the
provi sion of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

Unl ess ot herwi se indicated, section references are to the
I nt ernal Revenue Code as anended and in effect for the year in
issue. Rule references are to the Tax Court Rules of Practice
and Procedure. Ampunts are rounded to the nearest dollar.
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this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a deficiency in petitioner’s Federal
inconme tax for 2005 of $26,163, an addition to tax under section
6651(a) (1) of $6,541, and a penalty under section 6662(a) of
$5, 233. After concessions, the remaining issues for decision are:
(1) Whether petitioner is entitled to a passthrough loss froma
Schedul e K-1, Sharehol der’s Share of I|ncone, Deductions, Credits,
etc., for taxable year 2005; (2) whether petitioner is liable for
the section 6651(a)(1l) addition to tax for failure to tinely file
an income tax return for 2005; and (3) whether petitioner is
liable for the accuracy-related penalty under section 6662(a).

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits attached thereto are
i ncorporated herein by this reference. At the tine he filed his
petition, petitioner resided in O egon.

Noti ce of Deficiency and Procedural Background

Petitioner failed to file tinmely incone tax returns for
2003, 2004, and 2005. Respondent requested an inconme tax return
for 2005 from petitioner and subsequently prepared a substitute
return for the year pursuant to section 6020(b). |In response to
respondent’s request, petitioner submtted a 2005 return on

Septenber 24, 2007. Upon exam nation of petitioner’s return,
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respondent determ ned that petitioner failed to include pension
and annuity inconme of $119,048 and interest incone of $933, and
i ssued the notice of deficiency to petitioner on Septenber 15,
2008. On Decenber 17, 2008, petitioner filed a petition claimng
that he is entitled to a passthrough |oss of $19,764 froman S
corporation with which he was involved and that the addition to
tax and the penalty under sections 6651(a)(1l) and 6662(a),
respectively, should be reduced or abated.

Per sonal Backgr ound

Petitioner’s nother passed away in 2004, and he was a
beneficiary of her estate. During 2005 the assets fromthe
estate generated pension and annuity inconme of $119, 048 and
interest income of $933, neither of which petitioner included in
incone. Petitioner conceded that that inconme is taxable.

Petitioner was a shareholder in Titaua Teraifea, Inc., a
Hawai i an corporation, d.b.a. Tahitian Goddess (Tahitian Goddess),
that was primarily a manufacturer of gournet foods. Tahitian
Goddess was incorporated in 1991 and ceased functioning in 2007.
Tahiti an Goddess nade a subchapter S election for 2005.
Petitioner testified that although he was not an officer or
manager of Tahitian Goddess, he had paid nore than $130, 000
trying to keep its business operational. |In his petition,

petitioner clainmed he is entitled to a passthrough | oss of
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$19, 764 from Tahiti an Goddess for 2005 which forns the basis for
t he dispute.

In response to respondent’s request for docunentation, on
January 6, 2010, petitioner submtted to respondent an undated
letter fromhis tax preparer, a printout fromthe Interna
Revenue Service Master File showing a reported Schedule K-1 | oss
of $19,764 from Tahitian Goddess for 2005 attributed to
petitioner, purported bal ance sheets for Tahitian Goddess for the
years 2004 through 2006, and a copy of Tahitian Goddess’ 2006
Form 1120S, U.S. Inconme Tax Return for an S Corporation, wthout
statenments or schedules. Petitioner |ikew se included various
financial software printouts of transactions by accounts.
Respondent’ s exam ner was unabl e to determ ne how or whet her
petitioner’s financial software printouts and ot her docunents
were associated with the figures shown on the Form 1120S or to
determ ne whet her petitioner had any basis in the purported S
corporation against which a |loss mght be all owabl e.

Di scussi on

Burden of Proof

Petitioner bears the burden of proving that respondent’s

determ nation is incorrect. See Rule 142(a); Welch v. Helvering,

290 U. S. 111 (1933). Deductions are strictly a matter of
| egi slative grace, and taxpayers nust satisfy the specific

requi renents for any deduction clainmed. See INDOPCO, Inc. v.
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Commi ssioner, 503 U.S. 79, 84 (1992); New Colonial Ice Co. V.

Hel vering, 292 U. S. 435, 440 (1934). Taxpayers bear the burden
of substantiating the anobunt and purpose of any cl ai ned deduction
by mai ntaining the records needed to establish such entitlenent.

See sec. 6001; Hradesky v. Comm ssioner, 65 T.C. 87 (1975), affd.

540 F.2d 821 (5th Cr. 1976). A taxpayer’s self-serving
declaration is generally not a sufficient substitute for records.

Weiss v. Commi ssioner, T.C Meno. 1999-17.

In certain circunstances, if the taxpayer introduces
credi ble evidence with respect to a factual issue relevant to
ascertaining the taxpayer’s proper tax liability, section
7491(a) (1) places the burden of proof on the Comm ssioner. Rule
142(a)(2). For the burden to be placed on the Conm ssioner, the
taxpayer, inter alia, nmust have conplied with the substantiation
requi renents of the Internal Revenue Code and “cooperated with
reasonabl e requests by the Secretary for w tnesses, information,
docunents, neetings, and interviews”. Sec. 7491(a)(2)(A) and
(B). Petitioner neither presented credible evidence at trial nor
provi ded respondent with useful docunents necessary to
substantiate petitioner’s basis in the S corporation. Moreover,
petitioner was required to treat the passthrough |oss from
Tahi ti an Goddess in a manner consistent with the treatnent of the
| oss on the corporate return or to file with the Secretary a

statenent identifying any inconsistency. See sec. 6037(c); Jones
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v. Comm ssioner, T.C Meno. 2010-112. Accordingly, section

7491(a) is inapplicable, and the burden remains on petitioner to
prove that respondent’s determ nation of the incone tax
deficiency is incorrect.

1. Substantiation of Basis in S Corporation

An S corporation is a small business corporation that has an
election in effect for the taxable year to be treated as a
passt hrough entity pursuant to section 1362(a). Sec. 1361(a)(1).
Section 1366(a)(1l) provides that a sharehol der shall take into
account his pro rata share of the S corporation’s itens of
i nconme, |oss, deduction, or credit for the S corporation’s
taxabl e year ending with or in the sharehol der’s taxable year.
Stated ot herwi se, section 1366 establishes a regi me under which
items of an S corporation are generally passed through to
sharehol ders, rather than being subject to tax at the corporate
| evel. Section 1366(d)(1), however, |limts the aggregate anount
of such passthrough | osses and deductions that a sharehol der may
claimto the sumof: (1) H s adjusted basis in the stock of the
S corporation, and (2) his adjusted basis in any indebtedness of
the S corporation to the sharehol der.

A taxpayer mnust establish the basis of his stock for
pur poses of determ ning the anmount of gain or |oss he nust
recogni ze. “Proof of basis is a specific fact which the taxpayer

has the burden of proving.” ONeill v. Comm ssioner, 271 F.2d
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44, 50 (9th Gr. 1959), affg. T.C. Menp. 1957-193. Respondent
request ed evidence of petitioner’s basis in the stock of Tahitian
Goddess. However, petitioner failed to provide any credible
evi dence substantiating his basis in the stock of Tahitian
Goddess fromthe organi zation of the corporation to the year at
i ssue agai nst which such a |loss could be allowed. Thus, we deny
t he $19, 764 passthrough |l oss clainmed on the petition and sustain
respondent’ s deficiency determ nation of $26,163 for 2005.

[11. Addition to Tax and Penalty

A. Section 6651(a)(1) Addition to Tax

Respondent determ ned that petitioner is liable for an
addition to tax under section 6651(a)(1l) for failure to tinely
file an income tax return for 2005. Respondent bears the burden
of production with respect to petitioner’s liability for the

addition to tax. See sec. 7491(c); Higbee v. Conm ssioner, 116

T.C 438, 446-447 (2001). To neet his burden of production with
respect to section 6651, respondent must cone forward with
sufficient evidence indicating that it is appropriate to inpose

the addition to tax. Hi gbee v. Commi ssioner, supra at 446. The

parties stipulated that petitioner’s Federal incone tax return
for 2005 was not tinely filed; thus respondent has carried the
burden of production with respect to the addition to tax under

section 6651(a)(1).
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Section 6651(a)(1l) inposes an addition to tax for failure
to file a return on the date prescribed (determned with regard
to any extension of time for filing), unless petitioner can
establish that such failure was due to reasonabl e cause and not
due to wllful neglect. A show ng of reasonabl e cause requires
petitioner to denonstrate he exercised ordinary business care and
prudence and neverthel ess was unable to file the return by the
due date. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.

In order to avoid an addition to tax under section 6651(a),
t he taxpayer nust carry the burden of establishing reasonable

cause. Sec. 6664; Higbee v. Conm ssioner, supra at 446.

Petitioner clains that because of his nother’s death in Septenber
2004 and a mgjor financial setback in connection with Tahitian
Goddess during 2005, he was unable to tinely file his 2005
return. Petitioner further clains that he failed to tinely file
a return because he believed the pension and annuity inconme and
the interest incone he received during 2005 fromhis nother’s
estate were not taxable and that his remaining i ncome was
sufficiently bel ow the taxable threshol d.

We are not unsynpathetic to petitioner’s position, yet he
failed to offer a legitimte explanation as to how or why his
not her’s death or his financial setback prevented himfromtinely
filing a return for 2005. Moreover, petitioner |ikew se failed

to file tax returns for 2003 and 2004, before either his nother’s
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death or the financial setback, in addition to the year at issue.
Finally, his mstake as to the taxability of the incone he
received for 2005 does not constitute reasonabl e cause under

section 6651(a)(1). Joyce v. Comm ssioner, 25 T.C 13, 15

(1955). Accordingly, we conclude that petitioner is liable for
an addition to tax under section 6651(a)(1) in the anount
respondent determ ned.

B. Secti on 6662(a) Penalty

Section 6662(a) and (b)(2) inposes a 20-percent accuracy-
related penalty upon any underpaynent of tax resulting froma
substanti al understatenent of incone tax. An understatenment is
substantial if it exceeds the greater of 10 percent of the tax
required to be shown on the return or $5,000. Sec.
6662(d) (1) (A). The Conm ssioner bears the burden of production

with respect to penalties. Sec. 7491(c); Hi gbee v. Conm ssioner,

supra at 446-447

Petitioner reported no tax liability on his untinely incone
tax return, and respondent cal culated that petitioner understated
his tax liability by $26,163. The anount of the understatenent
was substantial because it exceeded the greater of: (1) 10
percent of the tax required to be shown on the return for the
t axabl e year, or (2) $5,000. Consequently, respondent has net
t he burden of production, and petitioner, having failed to show

reasonabl e cause, substantial authority, or other basis for
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reduci ng the underpaynent, is liable for the section 6662 penalty
for 2005 in the anbunt respondent determ ned. See sec. 6664(c).
The Court, in reaching its hol ding, has considered al
argunents made, and, to the extent not nentioned, concludes that
they are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




