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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Thomas P. Brennan petitioned the Court for
redeterm nation of the follow ng deficiencies in Federal incone

tax and penalties:
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Additions to Tax
Year Defi ci ency Sec. 6651(f) Sec. 6651(a)(2) Sec. 6654

1992 $26, 717 $19, 370 $6, 679 $1, 165
1993 10, 904 7,905 2,726 457
1994 17, 705 12, 836 4,426 919
1995 1, 316 954 329 ---

The issues for decision after concessions®! are: (1) Wether
petitioner had deficiencies in 1992, 1993, 1994, and 1995 (the
years at issue) of $26,717, $10,904, $17,705, and $1, 316,
respectively; (2) whether petitioner is |liable for the addition
to tax under section 6651(f) for the years at issue; (3) whether
petitioner is liable for the addition to tax under section
6651(a)(2) for 1992, 1993, and 1994; and (4) whether petitioner
is liable for the addition to tax under section 6654 for 1992,
1993, and 1994.°?

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the suppl enmental stipulation of
facts, together with the attached exhibits, are incorporated
herein by this reference. At the tine petitioner filed his

petition, he resided in Pennsylvania. During the years at issue

'Respondent concedes the addition to tax under sec.
6651(a)(2) for 1995. Respondent further concedes that
petitioner’s unreported inconme for 1993 and 1994 shoul d be
reduced by $3, 730 and $27, 555, respectively.

2Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure. Anpunts
are rounded to the nearest doll ar.
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petitioner’s only inconme was derived fromthe business of Harbor
Light Limted Partnership and the real estate activities of TP
Brennan Real Estate, Inc.

| . Har bor Light Limted Partnership

On May 25, 1984, petitioner formed the Harbor Light Limted
Partnership (Harbor Light) in New Jersey. Petitioner served as
Har bor Light’'s general partner alongside 10 |imted partners.

Har bor Li ght operated the Harbor Light Restaurant in Stone
Har bor, New Jersey, and conducted ot her business from 1984
t hrough 1992.

As the general partner of Harbor Light, petitioner was
responsi ble for preparing and filing tax returns on its behalf.
On March 6, 1993, petitioner signed Harbor Light's final Form
1065, U. S. Partnership Return of Incone, for 1992. On March 11,
1993, petitioner filed the Form 1065 with the Internal Revenue
Service (IRS). The Form 1065 was al so signed by Joseph M
Brennan, a paid preparer and certified public accountant.

For the taxable year 1992 petitioner received a Schedul e K-
1, Partner’s Share of Incone, Credits, Deductions, Etc., from
Har bor Light which reported his distributive share of partnership
income as follows: (i) Odinary inconme of $11,612; (ii) interest
i ncome of $8,359; and (iii) net gain under section 1231 of
$23,683. Petitioner failed to report his distributive share of

partnership i ncone from Harbor Light.
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1. TP Brennan Real Estate, I|nc.

On July 11, 1985, TP Brennan Real Estate, Inc. (TP
Brennan), was incorporated in New Jersey. TP Brennan was engaged
in the business of real estate sales and rentals throughout the
years at issue. Petitioner was a registered real estate agent
and the sol e sharehol der, president, and director of TP Brennan.
Petitioner was al so responsible for preparing and filing tax
returns on behalf of TP Brennan.

From 1989 through 1995 WIIliam Labrum (M. Labrun) worked as
a real estate agent for TP Brennan and was paid by check on a
commi ssion basis. M. Labrumwas married to petitioner’s
daughter, Tracey (Ms. Labrum), during the years at issue.

TP Brennan filed Forns 1120, U.S. Corporation |Incone Tax
Return, for 1986 and 1987. TP Brennan requested an extension of
tinme to file a Federal inconme tax return for 1988 but ultimately
failed to file a return for that year. TP Brennan also did not
file Federal incone tax returns for 1989 through 1995.

On February 25, 1992, petitioner signed Form 1096, Annual
Summary and Transmttal of U S. Information Returns, for
TP Brennan for 1991. The address reported on the return for the
corporation was 2528 Dune Drive, Aval on, New Jersey.

[11. Petitioner’'s Federal Incone Tax Return Filing History

Petitioner filed Forns 1040, U.S. Individual |Incone Tax

Return, for 1985, 1986, and 1988. Petitioner requested
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extensions of tinme to file Federal inconme tax returns for 1987,
1996, 1997, and 1998 but failed to file returns for those
years. Petitioner also failed to file Federal incone tax returns
for 1989 through 1995.

V. Catalyst & Labrum Prabhakar Checki ng Accounts

A. Est abl i shnent

On June 8, 1990, Catalyst Enterprises, Inc. (Catalyst), was
incorporated in New Jersey. The initial registered address for
Catal yst was the sane as that for TP Brennan, 2528 Dune Dri ve,
Aval on, New Jersey. The incorporator of Catal yst was
petitioner’s attorney, Thomas Rossi. Catalyst was initially
formed at petitioner’s request to explore one or nore business
ventures petitioner was considering. Catalyst did not obtain a
Federal enploynent identification nunber and did not file any
Federal inconme tax returns. Catalyst’s certificate of
incorporation |listed petitioner as a board nenber and its
cor porate agent.

In 1990 petitioner opened the Catal yst checking account.
Petitioner had signatory authority over the Catal yst account.

M. Labrum al so occasionally wote checks on the Catal yst
account, but only at the discretion of petitioner.

Wth the exception of a 3-nonth period in 1994, petitioner
deposited the gross receipts of TP Brennan and the distributions

he received from Harbor Light into the Catal yst checki ng account
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t hroughout the years at issue. Petitioner used the Catalyst
account as the operating account for TP Brennan and to pay his
per sonal expenses.

In 1992 petitioner opened the Labrunl Prabhakar checking
account to receive the paynents petitioner made for renting his
home and to pay his nortgage, property insurance, and real estate
tax expenses. Before he opened the Labruni Prabhakar account,
petitioner’s home had gone through foreclosure and was purchased
by petitioner’s friend Mahaveer Prabhakar (M. Prabhakar) for
purposes of leasing it to petitioner. M. and Ms. Labrumwere
listed as joint owners on the account and joint tenants on the
deed because M. Prabhakar did not want either asset to be
included in his estate.

During the 3-nonth period in 1994 when petitioner did not
deposit the gross receipts of TP Brennan into the Catal yst
account, petitioner deposited theminto the Labrunf Prabhakar
account. During this period petitioner used the Labrum Prabhakar
account as TP Brennan’s operating account. Petitioner used the
i nconme earned by TP Brennan to nmake the | ease paynents on his
personal residence and to pay personal expenses.

B. Per sonal Expenditures

1. 1992
In 1992 checks totaling $20,567 were witten to cash on the

Cat al yst account and cashed for petitioner’s personal use.
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Petitioner also wote checks on the Catal yst account to pay a
vari ety of personal expenses: (i) Uility, cable television, and
t el ephone bills totaling $11,630; (ii) personal nedical expenses
of $1,584; (iii) paynments to famly nenbers of $8,500; and (iv)
ot her personal expenses of $15, 198.

In 1992 petitioner wthdrew $25, 221 of the gross receipts
fromhis real estate business fromthe Catal yst account and
deposited it into the Labrunf Prabhakar account. Petitioner used
$14, 460 of these deposits to pay the rent for his personal
resi dence.

2. 1993

I n 1993 checks totaling $30,263 were witten to cash on the
Cat al yst account and cashed for petitioner’s personal use.
Petitioner also wote checks on the Catal yst account to pay a
vari ety of personal expenses: (i) Uility, cable television, and
t el ephone bills totaling $9,113; (ii) nedical bills of $4,912;
(iii) medical insurance paynents of $4,026; (iv) paynments to
fam ly nmenbers of $2,341; and (v) other personal expenses of
$16, 548, including the purchase of a 1973 Corvette which
petitioner titled in Catal yst’s nane.

Petitioner withdrew $47,442 of the gross receipts fromhis
real estate business fromthe Catal yst account and deposited it
in the Labrum Prabhakar account. Petitioner used $26, 926 of

t hese deposits to pay the rent for his personal residence.
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Petitioner also made a gift or |loan of $28,000 to the Labruns
using funds fromhis real estate business.
3. 1994

In 1994 checks totaling $19,200 were witten to cash on the
Cat al yst account and cashed for petitioner’s personal use.
Petitioner also wote checks on the Catal yst and Labruni Prabhakar
accounts to pay a variety of personal expenses: (i) Uility,
cabl e television, and tel ephone bills totaling $7,801; (ii)
nmedi cal bills of $2,317; (iii) nedical insurance paynents of
$4,974; (iv) paynments to famly nenbers of $150; and (v) other
per sonal expenses of $1, 539.

In 1994 petitioner deposited $82,267 of the gross
receipts fromhis real estate business into the Labrunf Prabhakar
account. These receipts were either withdrawn fromthe Catal yst
account or deposited into the Labrunm Prabhakar account.
Petitioner used $30, 859 of these deposits to pay the rent for his
personal residence.

4. 1995

In 1995 petitioner deposited $64, 255 of gross receipts from

TP Brennan into the Catal yst account. Petitioner wthdrew

$14,540 of these funds for personal use.



V. Crimnal Case

In 1995 respondent’s Coll ection Division was assi gned
to collect the outstanding enploynent tax liabilities of TP
Brennan and to secure delinquent individual and corporate
returns frompetitioner and TP Brennan. The Collection Division
referred the case to the Crimnal Investigation Division. 1In the
crimnal investigation respondent determ ned that TP Brennan
failed to file Federal income tax returns and diverted its incone
to petitioner for his personal use through the Catal yst and
Labrum Prabhakar accounts from 1992 t hrough 1994.

Respondent determ ned that TP Brennan failed to report gross
recei pts of $210, 359, $134,171, and $115,908 for 1992, 1993, and
1994, respectively. Petitioner did not dispute the anounts or
sources of these gross receipts at any tine.

Respondent determ ned that petitioner had unreported i ncone
for 1992, 1993, and 1994 of $58, 489, $52,683, and $75, 195,
respectively.® Petitioner did not dispute the ambunts or sources
of this incone in his crimnal case.

On January 10, 2000, petitioner was charged with three
counts of incone tax evasion under section 7201 and three counts
of willful failure to nake returns or pay taxes under section

7203 for 1992, 1993, and 1994 in the U S. District Court for the

3The figure for 1992 includes additional inconme respondent
determ ned petitioner received through petitioner’s distributive
share of Harbor Light.



- 10 -
District of New Jersey. On May 17, 2000, petitioner was found
guilty on all six counts of the indictnent by a jury verdict and,
on August 1, 2000, was sentenced to 30 nonths’ inprisonnment.

United States v. Brennan, Crimnal No. 2000-10 (DRD) (D. N.J.

Aug. 9, 2000), affd. 33 Fed Appx. 601 (3d Cir. 2002). Petitioner
al so was ordered to file his delinquent returns.

On August 10, 2000, petitioner appealed his crimnal
conviction to the U S. Court of Appeals for the Third Crcuit.
On February 19, 2002, petitioner’s crimnal conviction was
af firnmed.

VI. duvil Case

After petitioner’s crimnal conviction, Revenue Agent Mark
Fillion (M. Fillion) was assigned to the civil exam nation of
petitioner for the years at issue. Petitioner refused to file
his delinquent returns, and M. Fillion prepared substitutes for
returns under section 6020(b) for petitioner and TP Brennan for
1992, 1993, and 1995.

On Cct ober 20, 2005, at a neeting with petitioner and
his parole officer, Agent Fillion presented petitioner with the
substitutes for returns, including a civil report, but petitioner
refused to take them

On April 17, 2006, respondent mailed a notice of
deficiency to petitioner for the years at issue. Petitioner

filed a tinely petition and | ater an amended petition with this
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Court, and a trial was held on April 21, 2008, in Phil adel phia,
Pennsyl vani a.

VI, Fri vol ous Arqunents

The record indicates that petitioner raised several
frivol ous tax-protester argunents throughout his crimnal and
civil case: (i) During his crimnal trial, petitioner argued
that the Internal Revenue Code and regulations did not apply to
him (ii) in his crimnal appeal, petitioner argued that paynent
of the Federal incone tax is not mandated by any Federal statute
or regulation;* (iii) during his civil exam nation, petitioner
did not dispute any specific itemof unreported incone, but
rather argued that M. Fillion did not have the authority to
prepare substitutes for returns; (iv) in his petition, petitioner
clai med that the Paperwork Reduction Act prohibited respondent’s
assessnent; and (v) in his anended petition and at trial,
petitioner claimed that respondent |acked the authority to issue
a notice of deficiency and that no statute required himto pay
i ncome t ax.

OPI NI ON

Petitioner’'s Federal |Incone Tax Deficiencies

Petitioner presented tax-protester argunents that he was not

liable for Federal incone tax deficiencies as determned in the

“Petitioner’s counsel in his crimnal appeal was pernmtted
to withdraw on the grounds that the appeal was wholly frivol ous.
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notices of deficiency for the years at issue, including: (1) He
iIs not a taxpayer; (2) respondent has no jurisdiction over him
and (3) respondent |acks authority to assert incone tax
deficiencies. Petitioner’s assertions have been rejected by this
Court and other courts, and “W perceive no need to refute these
argunents with sonber reasoning and copi ous citation of

precedent; to do so m ght suggest that these argunents have sone

colorable nerit.” Crain v. Comnmi ssioner, 737 F.2d 1417, 1417

(5th Gr. 1984); see Stelly v. Comm ssioner, 761 F.2d 1113, 1115

(5th CGr. 1985) (“It is clear beyond peradventure that the incone

tax on wages is constitutional.”); United States v. Ronero, 640

F.2d 1014, 1016 (9th Cr. 1981) (" Conpensation for |abor or
services, paid in the formof wages or salary, has been
universally held by the courts of this republic to be incone,
subject to the incone tax laws currently applicable.”); Wtzel v.

Commi ssioner, T.C Meno. 2005-211 (rejecting as frivolous the

argunment that the taxpayer was not a taxpayer); Nunn v.

Comm ssioner, T.C Menp. 2002-250 (rejecting as without nerit the

argunment that the Comm ssioner had no jurisdiction over the
t axpayer or his docunents). The Court rejects petitioner’s tax-
protester argunents as frivolous and wi thout nerit.
Section 61(a) defines gross incone for purposes of
cal cul ating taxable inconme as “all inconme from whatever source

derived”. Section 1 inposes a tax on individuals for taxable
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incone received. The liability for the paynent of the incone tax

is on the individual earning the inconme. Lucas v. Earl, 281 U. S.

111, 114-115 (1930).

Respondent determ ned that in the years at issue petitioner
received and failed to report gross incone from Harbor Light and
TP Brennan of $102,323 for 1992, $48,954 for 1993, $66, 840 for
1994, and $14,540 for 1995. Respondent al so determ ned
petitioner failed to file Federal incone tax returns for the
years at issue.

In an unreported i ncome case the Conm ssioner is required to
make sone evidentiary showing to link the taxpayer to incone-
produci ng activity or otherwise to identify a likely source of
i ncone. Respondent has satisfied this burden of going forward by
submtting a record of petitioner’s bank deposits, which are

prima facie evidence of inconme. See Tokarski v. Conm ssioner, 87

T.C. 74 (1986).

CGenerally, the taxpayer has the burden of proving the
Comm ssioner’s determnations are in error. Rule 142(a).
Petitioner failed to produce any evidence to contradict or
discredit respondent’s determ nations. Petitioner testified that
t he incone generated by Harbor Light and TP Brennan m ght bel ong
to relatives, but his testinony was unspecific and self-serving.
Petitioner’'s testinony is not credible. The record is devoid of

any evidence which would indicate that petitioner did not receive
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unreported income from Harbor Light and TP Brennan for the years
at issue. For the foregoing reasons, the Court finds that
petitioner received and failed to report gross incone for the
years at issue in the anobunts respondent determ ned.

I[1. Additions to Tax

A. Secti on 6651(f)

Section 6651(f) inposes an addition to tax of up to 75
percent of the anobunt of tax required to be shown on the tax
return when the failure to file a Federal inconme tax return
tinmely is due to fraud. |In ascertaining whether petitioner’s
failure to file was fraudul ent under section 6651(f), the Court
considers the sane elenents that are considered in inposing the
fraud penalty under section 6663 and former section 6653(b). See

G ayton v. Comm ssioner, 102 T.C. 632, 653 (1994). 1In a case

i nvol ving fraud, the Comm ssioner bears the burden of proof of
establishing fraud with clear and convincing evi dence. Sec.
7454(a); Rule 142(b). There are two elenents of fraud under the
Code: (1) Existence of an underpaynment and (2) fraudul ent intent
W th respect to sone part of the underpaynent. Sec. 7454(a);

Rul e 142(b); Conti v. Conm ssioner, 39 F.3d 658, 664 (6th Gr

1994), affg. 99 T.C. 370 (1992) and T.C. Meno. 1992-616; Pet zol dt

v. Comm ssioner, 92 T.C 661, 699 (1989); Recklitis v.

Commi ssioner, 91 T.C 874, 909 (1988); Stone v. Comm ssioner, 56
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T.C 213, 223 (1971); O suki v. Conm ssioner, 53 T.C. 96, 105

(1969).
1. 1992, 1993, and 1994

To establish that there was an under paynent in 1992, 1993,
and 1994 and that a portion of the underpaynent for each year was
due to fraud, respondent relies on petitioner’s crimnal
convi ctions under sections 7201 and 7203. Respondent argues that
petitioner’s convictions are binding on petitioner and that under
the doctrine of collateral estoppel petitioner is estopped from
denying that for the years 1992, 1993, and 1994 he fraudulently
failed to file returns. W agree.

a. Under paynent of Tax

Petitioner was convicted under section 7203 for willfully
failing to file returns for 1992, 1993, and 1994. It is well
settled that a taxpayer’s conviction under section 7203 for a
gi ven year conclusively establishes the willful ness of that

taxpayer’s failure to file returns. WIkinson v. Conm SsSioner,

T.C. Meno. 1997-410. Petitioner is thus estopped from denying
that he underpaid his incone tax and failed to file returns for
1992, 1993, and 1994.

b. Fr audul ent | nt ent

A conviction under section 7203 for willful failure to file
does not conclusively establish the fraudulent intent required

under section 6651(f). Accordingly, we nust |look to petitioner’s
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conviction for willfully attenpting to evade inconme tax under

section 7201 for 1992, 1993, and 1994. This Court addressed the
effect of convictions under section 7201 on determ nations made

under section 6653(b) in Anbs v. Conm ssioner, 43 T.C. 50, 55-56

(1964), affd. 360 F.2d 358 (4th Cir. 1965). |In Anpbs this Court
concl uded that the fraudulent intent required under section
6653(b) is included within the fraudulent intent elenent of a
conviction under section 7201. A finding in a crimnal
proceedi ng that a taxpayer willfully attenpted to evade incone
tax under section 7201 therefore is binding on that taxpayer
under the doctrine of collateral estoppel in a subsequent civil
proceedi ng involving a tax deficiency for the sane year.

Tominson v. Lefkowtz, 334 F.2d 262 (5th Gr. 1964); Brooks v.

Commi ssioner, 82 T.C 413, 431 (1984), affd. w thout published

opinion 772 F.2d 910 (9th G r. 1985); Amps v. Conm Ssioner, supra

at 55-56; Deletis v. Comm ssioner, T.C. Mno. 1995-512; Knoff v.

Conmi ssioner, T.C. Menp. 1992-624; Savage v. Conmm ssioner, T.C

Meno. 1992-129. Accordingly, petitioner’s convictions under
section 7201 for 1992, 1993, and 1994 estop himfrom di sputing
that a portion of the underpaynent he made for those years was

due to fraud.



2. 1995

a. Under paynent of Tax

Respondent nust first show by clear and convi nci ng evi dence
that petitioner made an underpaynent of tax for 1995. See sec.
7454(a). Because respondent all eges that the underpaynent for
1995 stens frompetitioner’s diversions from TP Brennan,
respondent nust al so establish that these diversions represented
a constructive distribution of TP Brennan’s profits under section

301(c) as distinct froma return of capital. See Boulware v.

United States, 552 U.S. ___, 128 S. Ct. 1168 (2008).

Respondent denonstrated through testinony, check records,
paynment schedul es, and ot her docunentation that petitioner
received income in 1995 in the formof diversions from TP Brennan
and failed to file an inconme tax return. The record establishes
that the 1995 earnings and profits of TP Brennan exceeded the
total of the specific itemdiversions for that year
Accordingly, petitioner’s diversions from TP Brennan in 1995
constituted a constructive distribution of TP Brennan’s profits,
and we find that respondent has net his burden of proving that
petitioner made an underpaynent of tax and failed to file an
inconme tax return for 1995.

b. Fr audul ent | nt ent

Respondent nust establish that petitioner’s failure to file

an incone tax return for 1995 was due to fraud. See Ni edringhaus
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v. Comm ssioner, 99 T.C 202, 210 (1992); Ferquson V.

Conmi ssioner, T.C. Meno. 2004-90. Because direct evidence of

fraud is rarely available, fraud may be proved by circunstanti al

evi dence and reasonable inferences fromthe facts. Pet zol dt V.

Commi ssi oner, supra at 699. Courts have devel oped a nonexcl usive

list of factors, or “badges of fraud”, that denonstrate

fraudul ent intent. Ni edri nghaus v. Conmi ssioner, supra at 211

These badges of fraud include: (1) Understating incone, (2)

mai nt ai ni ng i nadequate records, (3) inplausible or inconsistent
expl anations of behavior, (4) conceal nent of incone or assets,
(5) failing to cooperate with tax authorities, (6) engaging in
illegal activities, (7) an intent to m slead which may be
inferred froma pattern of conduct, (8) lack of credibility of
the taxpayer’'s testinony, (9) filing false docunents, (10)
failing to file tax returns, and (11) dealing in cash. 1d.; see

also Spies v. United States, 317 U. S. 492, 499 (1943); Morse v.

Comm ssi oner, 419 F. 3d 829, 832 (8th Cr. 2005), affg. T.C. Meno.

2003-332; Recklitis v. Commi ssioner, supra at 910. The

t axpayer’s busi ness background is also relevant to a

determ nation of fraud. See Weadon v. Conm ssioner, T.C. Meno.

1992-633. Although no single factor is necessarily sufficient to
establish fraud, a conbination of factors may constitute

persuasi ve evidence. Niedringhaus v. Conm ssioner, supra at 211
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The record indicates that petitioner’s behavior with respect
to his incone in 1995 shows nultiple badges of fraud, as foll ows.
(1) Petitioner understated his inconme by consistently

failing to report any incone.

(2) Petitioner has provided no plausible explanation for his
failure to file returns, and nmaintained frivol ous tax-protester
argunents regarding his obligation to file returns and pay taxes.

(3) Petitioner attenpted to conceal his inconme by funneling
proceeds from Harbor Light and TP Brennan into the Catal yst and
Labrum Prabhakar accounts and by using those accounts for
personal expenditures.

(4) Petitioner repeatedly failed to cooperate with tax
authorities.

(5) Petitioner engaged in a pattern of conduct intended to
m sl ead tax authorities by repeatedly failing to file returns,
si phoni ng noney from hi s busi nesses for personal use, and
claimng that he was exenpt fromtaxation

(6) Petitioner’s testinony that the incone generated by
Har bor Light and TP Brennan in 1995 bel onged to rel atives was not
credi bl e.

(7) Petitioner failed to file Federal incone tax returns for

over a decade.
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(8) The record indicates that petitioner often dealt in
cash. Petitioner wote checks to cash fromthe Catal yst account
and used the noney for personal expenditures.

(9) Petitioner is an experienced busi nessman who
denonstrated that he knew how to file returns and pay taxes.

As a result of the nunmber of badges of fraud, we find that
respondent has shown by clear and convincing evi dence that
petitioner’s failure to file an incone tax return for 1995 was
due to fraud wthin the nmeaning of section 6651(f).

B. Section 6651(a)(2)

Respondent al so determ ned that petitioner was |iable for
the addition to tax inposed by section 6651(a)(2) for failure to
pay the amounts of tax shown on his returns for 1992, 1993, and
1994.5 Section 6651(a)(2) provides for an addition to tax of 0.5
percent per nonth up to 25 percent for failure to pay the anount
shown on a return. This addition to tax, however, applies only

in the case where a return has been filed. See Spurl ock v.

Conmi ssioner, T.C. Meno. 2003-124; see also Burr v. Conm ssioner,

T.C. Menp. 2002-69, affd. 56 Fed. Appx. 150 (4th Cir. 2003);

Hei sey v. Conmmi ssioner, T.C Meno. 2002-41, affd. 59 Fed. Appx.

233 (9th Gir. 2003).

SRespondent is unable to find the substitute for return he
prepared for 1995 and concedes the addition to tax for that year.
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Respondent relies on section 6651(g)(2) to contend that a
return that the Secretary prepared under section 6020(b) is
treated as “the return filed by the taxpayer for purposes of
determ ning the amount of the addition” under section 6651(a)(2).
Section 6651(9g)(2), however, is effective only for returns due
after July 30, 1996. Taxpayer Bill of R ghts 2, Pub. L. 104-168,
sec. 1301, 110 Stat. 1475 (1996). As his returns were due before
this date, petitioner is not liable for additions to tax under
section 6651(a)(2) for any of the years at issue.

C. Secti on 6654(a)

Respondent determ ned that petitioner is liable for
additions to tax under section 6654(a) for failure to make
estimated tax paynments for 1992, 1993, and 1994. A taxpayer has
an obligation to pay estimated tax for a particular year only if
he has a “required annual paynent” for that year. Sec. 6654(d).
A “required annual paynment” generally is equal to the | esser of
(1) 90 percent of the tax shown on the individual’s return for
that year (or, if no returnis filed, 90 percent of his or her
tax for such year), or (2) if the individual filed a return for
the i nmmedi ately precedi ng taxable year, 100 percent of the tax

shown on that return. Sec. 6654(d)(1); Wueeler v. Conm ssioner,

127 T.C. 200, 210-212 (2006), affd. 521 F.3d 1289 (10th Cr.

2008); Heers v. Comm ssioner, T.C Menp. 2007-10. To show a

requi red annual paynent for 1992, respondent mnust al so show proof
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of petitioner’s failure to file a return for 1991. See Weeler

v. Conm ssioner, supra at 210-212.

Respondent i ntroduced evi dence to prove petitioner was
required to file Federal incone tax returns for 1992, 1993, and
1994. Petitioner failed to file returns and failed to make any
estimated tax paynents for those years. Additionally, the record
indicates that petitioner failed to file a return for 1991.

Thus, the Court finds that respondent has nmet his burden of
producti on under section 7491(c) with regard to the additions to
tax under section 6654(a). Petitioner offered no evidence to
refute respondent’s evidence or to establish a defense to
respondent’s determi nation that petitioner is liable for the
section 6654 additions to tax. Therefore, the Court finds that
petitioner is liable for additions to tax under section 6654 for
1992, 1993, and 1994.

I n reaching our holdings herein, we have consi dered al
argunments made, and, to the extent not nentioned above, we
conclude they are noot, irrelevant, or without nerit.

To reflect the foregoing,

Decision will be entered

under Rul e 155.




