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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

JACOBS, Judge: Respondent determ ned deficiencies in

petitioner’s Federal incone tax, delinquency additions to tax
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under section 6651(a)(1) and (2),! and estinmated tax additions to

tax under section 6654 for 1991-97 as foll ows:

Additions to Tax

Sec. Sec. Sec.
Year Defi ci ency 6651(a) (1) 6651(a)(2) 6654
1991 $28, 490 $7,123 no $1, 628
1992 31, 638 7,910 no 1, 380
1993 38, 905 9,726 no 1, 630
1994 55, 193 13, 798 no 2, 864
1994 53, 544 13, 386 no 2,903
1996 58, 938 13, 261 yes? 3,137
1997 63, 330 14, 249 yes? 3, 388

1Sec. 6651(a)(2) provides for an addition to tax
of 0.5 percent per nonth until paynent, not to exceed
25 percent.

Respondent concedes that petitioner is not liable for the
addition to tax under section 6651(a)(2) for 1996-97. The issues
remai ning to be decided are:

1. \Wether the notice of deficiency is invalid because
respondent did not prepare a substitute for return for each of
the years at issue; and

2. if the notice of deficiency is valid, then

(a) whet her respondent properly reconstructed
petitioner’s business inconme using the bank deposits nethod; and
(b) whether petitioner is liable for the additions to

tax under sections 6651(a)(1l) and 6654.

1Section references are to the Internal Revenue Code in
effect for the years at issue, and Rule references are to the Tax
Court Rules of Practice and Procedure. Ampunts are rounded to
t he nearest doll ar.
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FI NDI NGS OF FACT?
Petitioner resided in O nond Beach, Florida, at the tine the
petition in this case was filed.
During 1991-97, petitioner was in the insurance business.
He received the follow ng incone from conmm ssions, interest,

di vi dends, and capital gain:

Year Commi ssi ons Interest Dividends Capital Gain
1991 $163, 912 $438 - - --

1992 157, 399 220 - - - -

1993 230, 581 173 $16 - -

1994 215, 378 177 20 - -

1995 221,021 166 142 --

1996 261, 240 131 1,424 $5, 953
1997 342, 891 118 2,157 9, 551

Petitioner filed Federal inconme tax returns for all years
before 1991. He did not file returns for 1991-2001. Petitioner
did not nake estimted tax paynents for 1991-97, and no tax was
wi thheld with respect to any incone petitioner earned during
t hose years.

In June 1998, the Internal Revenue Service began exam ning
petitioner’s records in order to determ ne petitioner’s incone
tax liabilities for the years at issue. Petitioner refused to

meet with the exam nation officer. In addition, he refused to

2Petitioner refused to execute a stipulation of facts. In
his answering brief, petitioner did not object to any of
respondent’s requested findings of fact and did not offer any of
his own. The record anply supports respondent’s requested
findings. Consequently, respondent’s requested findings of fact
are incorporated herein.
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provi de the exam nation officer wth books, records, or any other
information, and he attenpted to prevent the exam nation officer
fromobtaining information fromthird parties. During the
exam nation, petitioner asserted his Fifth Amendnent privil ege
agai nst self-incrimnation.

The exam nation officer reconstructed petitioner’s insurance
busi ness i ncone using the bank deposits nethod. The exam nation
officer allowed petitioner a deduction for estimated insurance
busi ness expenses equal to 54.77 percent of his comm ssions based
on the Statistics of Labor Bulletin, Sole Proprietorship Returns,
1994, Table 2.--Nonfarm Sol e Proprietorships: Incone Statenents,
by Sel ected Groups: Insurance agents and brokers (statistics for
I nsurance agents).

On the basis of the exam nation officer’s reconstruction of
petitioner’s inconme, respondent determ ned deficiencies in
petitioner’s Federal incone tax for 1991-97 and issued a notice
of deficiency for those years dated May 24, 2000.

On August 21, 2000, petitioner tinmely filed a petition in
this Court requesting that we “dism ss the NOD [notice of
deficiency] for lack of jurisdiction” on the alleged ground it
“l acks any |liganment or tendon of fact, is clearly arbitrary and
capricious and no real determ nation of deficiency has been nmade
by any authorized I RS enpl oyee.” On Septenber 29, 2000,

petitioner filed an anended petition claimng that respondent’s
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determ nation that he had taxable inconme in the ambunts stated in
the notice of deficiency was in error. |In the anended petition,
petitioner asserted that the notice of deficiency was invalid
because “the Internal Revenue Service failed to execute an
involuntary return as required by the IR Code.”

On Cctober 5, 2001, the Court sent the parties a notice
setting the case for trial at the trial session of the Court in
Jacksonvill e, Florida, beginning on March 11, 2002. Acconpanyi ng
that notice was the Court’s Standing Pre-Trial Oder, which
states in pertinent part as foll ows:

Pol i cies

You are expected to begin discussions as soon as
practicable for purposes of settlenent and/or
preparation of a stipulation of facts. Valuation
cases and reasonabl e conpensation cases are generally
susceptible of settlenent, and the Court expects the
parties to negotiate in good faith with this objective
in mnd. Al mnor issues should be settled so that
the Court can focus on the issue(s) needing a Court
deci si on.

If difficulties are encountered in comrunicating with
anot her party, or in conplying wwth this Order, you
shoul d pronptly advise the Court in witing, wth copy
to each other party, or in a conference call anong the
parties and the trial judge.

| f any unexcused failure to conply with this O der
adversely affects the timng or conduct of the trial,
the Court may inpose appropriate sanctions, including
dism ssal, to prevent prejudice to the other party or
i nposition on the Court. Such failure may al so be
considered in relation to disciplinary proceedi ngs

i nvol vi ng counsel. See Rule 202(a).
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Requi r enent s

To effectuate the foregoing policies and an orderly and
efficient disposition of all cases on the trial
cal endar, it is hereby

ORDERED that all facts shall be stipulated to the
maxi mum ext ent possible. Al docunentary and witten
evi dence shall be marked and stipul ated i n accordance
with Rule 91(b), unless the evidence is to be used to

i npeach the credibility of a witness. (bjections may
be preserved in the stipulation. |[If a conplete
stipulation of facts is not ready for subm ssion at
trial, and if the Court determnes that this is the
result of either party's failure to cooperate fully in
the preparation thereof, the Court may order sanctions
agai nst the uncooperative party. Any docunents or
materials which a party expects to utilize in the event
of trial (except for inpeachnent), but which are not
stipulated, shall be identified in witing and
exchanged by the parties at |east 15 days before the
first day of the trial session. The Court may refuse
to receive in evidence any docunent or material not so
stipul ated or exchanged, unless otherw se agreed by the
parties or allowed by the Court for good cause shown. *
*

*

Petitioner served on respondent a docunent entitled
“Interrogatories, Requests for Adm ssion and Production of
Docunents”. On Cctober 10, 2001, respondent filed a notion for
protective order. On COctober 11, 2001, we issued an order
granting respondent’s notion, in which we stated:

The attachnent to respondent’s notion, which includes a
copy of a docunent that petitioner served on
respondent, entitled “Interrogatories, Requests for

Adm ssion and Production of Documents”, contains
contentions and/or statenments by petitioner that the
Court finds to be groundl ess and/or frivolous. The
Court rem nds petitioner that section 6673(a)(1l) of the
I nternal Revenue Code states in pertinent part:
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Whenever it appears to the Tax Court that --
(A) proceedings before it have been
instituted or maintai ned by the taxpayer
primarily for delay, (or)

(B) the taxpayer’s position in such
proceeding is frivolous or groundl ess, * * *

the Tax Court, in its decision, nay require
the taxpayer to pay to the United States a
penalty not in excess of $25, 000.

In the event that petitioner continues to advance

frivol ous and/ or groundl ess contentions and argunents,

the Court will be inclined to inpose a penalty not in

excess of $25,000 on petitioner under section

6673(a)(1).

In an order dated February 4, 2002, the Court granted a
simlar notion by respondent for a protective order. In that
order, petitioner was again cautioned that the Court would be
inclined to inpose a penalty under section 6673(a)(1) if he
continued to advance frivol ous and/ or groundl ess argunents.

I n Decenber 2001, respondent served petitioner with
interrogatories and requests for the production of docunments and
adm ssions. Petitioner’s answers to respondent’s requests for
production of docunents, interrogatories, and adm ssions
i ndi cated that he was asserting his Fifth Anendnment privil ege
agai nst self-incrimnation. Respondent filed notions to conpel
production of docunents, to conpel responses to interrogatories,
and to review sufficiency of petitioner’s response to request for

adm ssions. A hearing on respondent’s notions was held on March

11, 2002, in Jacksonville, Florida. At the hearing, counsel for
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respondent, after answering certain questions asked by the Court,
orally noved to be allowed to withdraw respondent’s notions and
that the case be continued. The Court granted respondent’s
not i on.

On Cctober 10, 2002, the Court sent the parties a notice
setting this case for trial at the trial session of the Court in
Jacksonville, Florida, beginning on March 3, 2003. Acconpanyi ng
that notice was the Court’s Standing Pre-Trial Oder.

On January 9, 2003, petitioner filed a notion for summary
judgment in which he asserted that he was entitled to judgnent as
a matter of | aw because respondent failed to prepare substitutes
for returns. In respondent’s response to petitioner’s notion for

summary judgnent, respondent, citing Schiff v. United States, 919

F.2d 830 (2d Cir. 1990), Roat v. Conm ssioner, 847 F.2d 1379,

1381 (9th Gr. 1988), and Hartnman v. Conm ssioner, 65 T.C. 542

(1975), asserted that section 6211(a) does not require the
Comm ssioner to prepare a substitute for return before
determ ning a deficiency and issuing a notice. Petitioner’s
nmotion for summary judgnent was deni ed.

The trial in this case was held in Jacksonville, Florida, on
March 4, 2003. Petitioner took the stand but refused to testify
as to any facts relevant to his Federal incone tax liabilities.
Petitioner stated that he feared that any statenents he m ght

make coul d be used by the Governnment in a subsequent crim nal
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trial. Petitioner refused to answer the sole question asked on
cross-exam nation, asserting his Fifth Anmendnent privil ege
agai nst self-incrimnation.

Respondent called several w tnesses who established that,
during the years at issue, petitioner received substanti al
comm ssions from various insurance conpani es. Respondent
i ntroduced bank records to establish the total amounts that
petitioner had deposited in his bank accounts. Respondent called
Revenue Agent d enn Dugger, who was not involved in the origina
exam nation of petitioner’s incone, to testify how petitioner’s
i ncome was reconstructed using the bank deposits nethod.?3
Revenue Agent Dugger had reviewed the original bank deposits
anal ysi s and concl uded that, giving petitioner the benefit of the
doubt, nore of the deposits should have been treated as noni ncone
transfers between accounts. He deducted those deposits fromthe
total deposit amount. Revenue Agent Dugger cal cul ated
petitioner’s insurance business expenses at 54.77 percent of his
comm ssions on the basis of the Departnent of Labor statistics
for insurance agents. Revenue Agent Dugger cal cul ated
petitioner’s insurance conm ssions and expenses for the years at

i ssue to be as foll ows:

3The exami nation officer who originally conducted the bank
deposits analysis had retired on disability follow ng a stroke
and was unavailable to testify at the trial in this case.
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Year Commi ssi ons Expenses
1991 $163, 912 $89, 775
1992 157, 399 86, 208
1993 230, 581 126, 289
1994 215, 378 117, 962
1995 221,021 121, 053
1996 261, 240 143, 081
1997 342, 891 187, 801

Petitioner did not chall enge Revenue Agent Dugger’s
reconstruction of his incone.
OPI NI ON

A. Validity of Notice of Deficiency

Petitioner’s primary contention is that the notice of
deficiency is invalid because respondent did not prepare a
substitute for return for each of the years at issue. W
di sagr ee.

If the Secretary determ nes a deficiency in incone tax, he
is authorized to send to the taxpayer a notice of deficiency by
certified or registered mail before assessing the deficiency.
Secs. 6212(a), 6201(a). Under section 6211(a), the term
“deficiency” is generally defined as the amobunt of tax inposed
| ess the amount shown as the tax by the taxpayer upon his return.

See Laing v. United States, 423 U S. 161 (1976).

Were a taxpayer fails to file a return, section 6020(b)
allows the Secretary (or the District Director or other
aut hori zed internal revenue officer or enployee, sec.

301. 6020-1(b) (1), Proced. & Adm n. Regs.) to prepare a substitute
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for return “fromhis own know edge and from such i nformation as
he can obtain through testinony or otherwi se.” This section,

however, is perm ssive, not mandatory. United States v.

Stafford, 983 F.2d 25, 27 (5th Cr. 1993); Roat v. Conm ssioner,

supra at 1381. Thus, although section 6020(b) allows the

Commi ssioner to prepare a substitute for return for a nonfiling
taxpayer, it is firmy established that section 6211(a) does not
requi re the Comm ssioner to prepare a substitute for return
before determ ning a deficiency and issuing a notice. Geiselnman

v. United States, 961 F.2d 1, 5 (1st Cr. 1992); Schiff v. United

States, supra at 832; see also Roat v. Conmi ssioner, supra at

1381- 1382 (even when a substitute for return is prepared for a
t axpayer, the Comm ssioner need not use that “return” in
determ ning the taxpayer’s deficiency under section 6211(a)).

As section 6211(a) makes plain, only “if a return was nade
by the taxpayer” does the tax shown on a return figure in the
Comm ssioner’s determ nation of a deficiency. Wen a taxpayer
fails to file a return, as petitioner here, “it is as if he filed
a return show ng a zero anount for purposes of assessing a

deficiency.” Schiff v. United States, supra at 832. 1In such a

case the deficiency is “the anobunt of tax due.” Laing v. United

States, supra.

Petitioner argues that section 301.6211-1(a), Proced. &

Adm n. Regs., is invalid because it is inconsistent with section
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6211. We previously have held to the contrary; i.e., the
regulation is not an unreasonable interpretation of section 6211

Spurl ock v. Conm ssioner, 118 T.C 155, 161 n.8 (2002). 1In so

hol di ng, we noted that the Suprenme Court cited the regulation in

Laing v. United States, supra at 174, stating: “Were there has

been no tax return filed, the deficiency is the anount of tax
due.”

Petitioner, having failed to file Federal incone tax returns
for 1991-97, was sent a notice of deficiency by certified or
registered mail signed by the District Director. The notice
unquestionably neets the m ni mumrequi renents; respondent
properly “determ ned” the deficiency within the neani ng of
section 6212(a). W hold that the notice of deficiency is valid.

We see no need to catalog petitioner’s remaining argunents,
covering topics ranging fromcomunismto separation of church
and state, and painstakingly address them As the Court of
Appeals for the Fifth Grcuit has remarked: “W perceive no need
to refute these argunents with sonber reasoni ng and copi ous
citation of precedent; to do so m ght suggest that these

argunents have sone colorable nerit.” Crain v. Conm ssioner, 737

F.2d 1417, 1417 (5th Gr. 1984).

B. Deficiencies and Additions to Tax

1. Defi ci enci es: Reconstruction of | ncone

Taxpayers bear the responsibility to maintain books and
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records that are sufficient to establish their incone. Sec.

6001; DiLeo v. Conmm ssioner, 96 T.C 858, 867 (1991), affd. 959

F.2d 16 (2d Gr. 1992); sec. 1.446-1(a)(4), Incone Tax Regs.
When a taxpayer fails to keep adequate books and records, the
Conmi ssioner is authorized to determ ne the exi stence and anpunt
of the taxpayer’s incone by any nethod that clearly reflects

income. Sec. 446(b); Mallette Bros. Constr. Co. v. United

States, 695 F.2d 145, 148 (5th Cr. 1983); Wbb v. Conm ssioner,

394 F.2d 366, 371-372 (5th Gr. 1968), affg. T.C. Meno. 1966-81;

see also Holland v. United States, 348 U. S. 121, 131-132 (1954).

Respondent enpl oyed the *“bank deposits nethod” of
reconstructing petitioner’s incone for the years at issue as a
means of calculating his tax liability. A bank deposit is prinma
faci e evidence of inconme, and the “use of the bank deposits
met hod for conmputing unreported incone has |ong been sanctioned

by the courts.” dayton v. Conm ssioner, 102 T.C. 632, 645

(1994); see also DiLeo v. Conm ssioner, supra at 868; Tokarski V.

Comm ssioner, 87 T.C. 74, 77 (1986); Estate of Mason v.

Commi ssioner, 64 T.C 651, 657 (1975), affd. 566 F.2d 2 (6th Gr.

1977). The bank deposits nethod of reconstruction assunes that
all of the noney deposited into a taxpayer’s account is taxable
i ncome unl ess the taxpayer can show that the deposits are not

t axabl e. Di Leo v. Commi ssioner, supra at 868; see also Price v.

United States, 335 F.2d 671, 677 (5th Gr. 1964).
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The Comm ssi oner need not show a l|ikely source of the incone
when using the bank deposits nmethod, but the Conmm ssioner nust
take into account any nontaxable itens or deductibl e expenses of

whi ch the Conm ssioner has knowl edge. Price v. United States,

supra at 677; Tokarski v. Conm ssioner, supra at 77. If the

t axpayer contends that the Conm ssioner’s use of the bank
deposits nethod is unfair or inaccurate, the burden is on the

t axpayer to show the unfairness or inaccuracy.* Price v. United

States, supra at 677; see also Rule 142(a); Welch v. Helvering,

290 U. S. 111 (1933).

G ven that petitioner failed to file Federal incone tax
returns for the subject years, and that he refused to cooperate
with the exam nation officer in the audit of his Federal incone
tax liability for those years, we consider it proper for
respondent to reconstruct petitioner’s inconme for the subject
years using the bank deposits nmethod. Revenue Agent Dugger
adequat el y expl ai ned how petitioner’s income was conput ed.
Petitioner had an opportunity to show error in respondent’s

conputations, e.g., that sone or all of the deposits represented

4Sec. 7491, which is effective for court proceedings arising
in connection with exam nations comencing after July 22, 1998,
shifts the burden of proof to the Conm ssioner in certain
ci rcunst ances and pl aces on the Conm ssioner the burden of
production with respect to penalties and additions to tax. Sec.
7491 is inapplicable in this case because the exam nation of
petitioner’s 1991-97 tax years commenced in June 1998.
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nont axabl e i nconme and/ or he was entitled to additional
deductions, but he failed to take advantage of that opportunity.
Petitioner did not present at trial even a scintilla of
evidence to prove error in respondent’s conputations. Petitioner
chose, instead, to assert the Fifth Amendnent privil ege agai nst
self-incrimnation. Assuming this was a valid assertion of the
privilege, it is not a substitute for evidence and is not
“intended to be * * * a sword whereby a clai mant asserting the
privilege would be freed from adduci ng proof in support of a

burden whi ch woul d ot herwi se have been his.” United States v.

Ryl ander, 460 U. S. 752, 758 (1983); Tweeddale v. Conm ssi oner,

841 F.2d 643, 645 (5th Gr. 1988), affg. T.C. Meno. 1987-197;

Pet zol dt v. Comm ssioner, 92 T.C. 661, 684 (1989). 1In a civil

tax case, the taxpayer cannot avoid the burden of proof by

asserting the Fifth Anmendnent privilege. United States v.

Ryl ander, supra at 758; see Steinbrecher v. Comm ssioner, 712

F.2d 195, 198 (5th Cir. 1983), affg. T.C. Meno. 1983-12;

Traficant v. Comm ssioner, 89 T.C 501 (1987), affd. 884 F.2d 258

(6th Gr. 1989); Wieelis v. Conm ssioner, T.C Meno. 2002-102,

affd. 63 Fed. Appx. 375 (9th Cir. 2003).

In view of all the evidence, we hold that resort to the bank
deposits nmethod was necessary to determ ne petitioner’s incone
for the taxable years involved and that respondent properly

applied this nmethod in determning that income. Therefore, we
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sustai n Revenue Agent Dugger’s conputation of petitioner’s
unreported incone.

2. Additions to Tax

a. Section 6651(a)(1)

Section 6651(a)(1l) inposes an addition to tax for failing to
file timely a required Federal inconme tax return, unless it is
shown that the failure was due to reasonabl e cause and not
willful neglect. Petitioner was required to file Federal incone
tax returns for each of the subject years. Secs. 6012, 6072.

Petitioner never asserted or presented any evi dence
indicating that he filed one or nore of the required returns.

Nor did he establish reasonable cause for his failure to do so.
Consequently, we hold that petitioner is liable for the addition

to tax under section 6651(a)(1l). See United States v. Boyle, 469

U S 241, 245 (1985); duck v. Conm ssioner, 105 T.C 324,

338- 339 (1995).

b. Section 6654(a)

Section 6654 inposes an addition to tax on an under paynent
of estimated tax. This addition to tax is mandatory unless the
t axpayer establishes that one of the exceptions listed in section

6654(e) applies. Recklitis v. Conm ssioner, 91 T.C 874, 913

(1988). G ven that the record does not establish that any of the

referenced exceptions applies, we conclude that petitioner has
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failed to nmeet his burden of proof and sustain respondent’s
determ nation as to this issue.
For the foregoing reasons, we hold that petitioner is |liable
for deficiencies in Federal incone taxes, as well as additions to
tax under sections 6651(a)(1l) and 6654, for 1991-97.

C. Penalty Under Section 6673(a)

The Court may i npose on a taxpayer a penalty of up to
$25,000 if the taxpayer instituted or maintai ned proceedi ngs
primarily for delay, if the taxpayer’s position is frivolous or
groundl ess, or if the taxpayer unreasonably failed to pursue
admnistrative renedies. Sec. 6673. A taxpayer’s position is
frivolous “if it is contrary to established | aw and unsupported
by a reasoned, col orable argunent for change in the |law.”

Col eman v. Conmm ssioner, 791 F.2d 68, 71 (7th Cr. 1986); Booker

V. Conm ssioner, T.C. Menob. 1996-261; see al so Hansen v.

Commi ssi oner, 820 F.2d 1464, 1470 (9th G r. 1987) (trial court’s
finding that taxpayer should have known that claimwas frivol ous
allows for section 6673 penalty). A taxpayer’s failure to
provi de the Comm ssioner with informati on requested and his
failure to offer evidence at trial pertaining to the substantive
issues raised in the notice of deficiency are evidence that a
suit in this Court was instituted primarily for delay. Stanps v.

Commi ssioner, 95 T.C 624, 638 (1990), affd. w thout published

opinion 956 F.2d 1168 (9th Cr. 1992).
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A review of the record in this case convinces us that
petitioner’s position in this proceeding is both frivol ous and
groundl ess and that petitioner maintained and prol onged these
proceedings primarily for delay. 1In so ruling we take into
account all aspects of petitioner’s conduct in this case.

Petitioner’s initial petition | acks any expl anation of the
basis of his disagreenment with respondent and fails to conply
with Rule 31(a), which states that the purpose of the pleadings
is to give the parties and the Court fair notice of the matters
in controversy and the basis for their respective positions.
Petitioner’s anmended petition avers no particular facts with
respect to respondent’s determ nation but, for the nost part,
asserts that the notice of deficiency was invalid because
respondent failed to execute substitutes for returns. Petitioner
appeared to be intelligent and knew, or should have known, that
his argunments were contrary to well -established | aw and thus were
frivolous. Moreover, the Court repeatedly inforned petitioner
that his clains were frivol ous and warned hi mof possible
sancti ons.

Rat her than heed the warning of the Court, petitioner
el ected to continue to proceed with tine-worn tax protester
rhetoric. He filed his notion for summary judgnent cl ai m ng that
respondent’s failure to file substitutes for returns invalidated

the notice of deficiency and, consequently, he was entitled to
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judgnment as a matter of law. |In respondent’s response to
petitioner’s notion for sumrary judgnent, respondent cited Schiff

v. United States, 919 F.2d 830 (2d Cir. 1990), Roat V.

Conmi ssioner, 847 F.2d at 1381, and Hartman v. Commi SSi oner, 65

T.C. 542 (1975). W denied petitioner’s notion for sunmary
judgment. Thus, petitioner had know edge of well-established
authority that section 6211(a) does not require the Comm ssioner
to prepare a substitute for return before determning a
deficiency and issuing a notice. Petitioner, however, persisted
in his frivolous and groundl ess argunents through trial and his
answering brief, which consists mainly of hackneyed tax protester
rhetoric and ranbling legalistic gibberish.

Petiti oner unreasonably prol onged the proceedi ngs by serving
on respondent and filing with the Court repetitious, groundless,
and frivol ous docunents. Petitioner was not interested in
di sputing the nerits of the deficiencies or the additions to tax.
Sua sponte, the Court holds that petitioner nust pay a penalty
under section 6673(a)(1l) for instituting these proceedi ngs
primarily for delay and for taking groundl ess positions. See

Pierson v. Comm ssioner, 115 T.C 576, 580 (2000); Jensen v.

Conmi ssioner, T.C. Menp. 2004-120; Frey v. Comm ssioner, T.C

Meno. 2004-87; Frank v. Comm ssioner, T.C. Meno. 2003-88;

Robi nson v. Comm ssioner, T.C. Mno. 2003-77.
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Petitioner’s Fifth Arendnent privilege does not prevent us

frominposing the penalty. See, e.g., Cabirac v. Conm Sssioner,

120 T.C. 163 (2003); Rodriguez v. Conmm ssioner, T.C. Mno.

2003-105; Edwards v. Conmi ssioner, T.C. Mnp. 2002-169; Weelis

v. Comm ssioner, T.C Meno. 2002-102. W do not inpose sanctions

on petitioner for refusing to testify, but rather for instituting
and nmai ntai ning these proceedings primarily for delay and
persisting in advanci ng argunents that are frivol ous.

The Court’s time and resources have been wasted. Petitioner
was specifically warned by the Court of the |ikelihood of a
penal ty under section 6673 if he persisted in his frivol ous
argunments, and he has persisted. Petitioner could have avoi ded
the penalty we now award to the United States, and other people
should avoid it, by even the nost mninmal concern for settled
rules. Serious sanctions are necessary to deter petitioner and
others simlarly situated; the penalty nust be substantial for it

to have a deterrent effect. See Takaba v. Conmm ssioner, 119 T.C

285, 295 (2002) (citing Coleman v. Conm ssioner, supra at 71).

Consequently, a penalty under section 6673 will be awarded to the
United States in the ambunt of $15, 000.
The anobunts of the deficiencies resulting fromthe corrected

anounts of petitioner’s business inconme as conceded by respondent
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usi ng Revenue Agent Dugger’s conputations will be cal cul ated
pursuant to a Rule 155 conputati on.

Accordi ngly,

Deci sion will be entered under

Rul e 155.



