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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme that the petition was filed. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.



- 2 -
The decision to be entered is not reviewable by any other court,
and this opinion should not be cited as authority.

Respondent determ ned for 2000 a deficiency in Keith A
Brettin's Federal income tax of $3,015. After concessions,?! the
i ssue for decision is whether petitioner is entitled to a
dependency exenption deduction with respect to a child fromhis
former marri age.

The stipulated facts and the exhibits received into evidence
are incorporated herein by reference. At the tinme the petition
inthis case was filed, petitioner resided in Knox, I|ndiana.

Backgr ound

Petitioner was divorced fromMs. Debra Brettin (Ms.
Brettin) during 1991. The Brettins had one child during their
marriage, Keith Brettin Il, who was born on August 14, 1989. In
their settlenment agreenent (agreenent), which was to be
incorporated into their final decree of divorce, Ms. Brettin was
granted sol e custody of their child, with petitioner having
visitation rights. The agreenent al so stated that petitioner

woul d be entitled to claim State and Federal dependency exenption

Petitioner concedes that his proper filing status is
single, not head of household. Additionally, if the Court holds
that petitioner is not entitled to claimthe dependency exenption
deduction for his son, petitioner concedes that he is not
entitled to claimthe child tax credit. [If the Court holds that
petitioner is entitled to claimthe dependency exenption
deduction for his son, respondent concedes that petitioner is
entitled to claimthe child tax credit.
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deductions for their son, and required Ms. Brettin to sign a
Form 8332, Release of Caimto Exenption for Child of Divorced or
Separated Parents, annually.? The agreenent did not contain the
child' s nane or the Social Security nunber of either petitioner
or Ms. Brettin.

Petitioner tinely filed a Form 1040, U.S. Individual Incone
Tax Return, for 2000. On that return, he clainmed a dependency
exenption deduction for his son. Ms. Brettin did not sign a
Form 8332 or a statenent conformng to the substance of Form
8332, and petitioner did not attach such docunentation to his
For m 1040.

When petitioner attenpted to electronically file his tax
return for 2000, he was notified that respondent had received two
or nore 1998 Federal individual incone tax returns using the sane
Social Security nunber to claima tax benefit. 1In a notice of
deficiency dated May 6, 2002, respondent disallowed the
dependency exenption deduction, and the child tax credit
petitioner clainmed.

Di scussi on

The Conmm ssioner's determnations in a notice of deficiency

are presuned correct, and generally, taxpayers bear the burden of

2In the original draft of the agreenent, petitioner and Ms.
Brettin had agreed that Ms. Brettin would sign Forns 8332 "for
all future years". That |anguage was changed to "on a yearly
basi s".
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provi ng that the Conmm ssioner's determ nation of incone tax

deficiencies is incorrect. Rule 142(a); Wlch v. Helvering, 290

U S 111, 115 (1933). Under section 7491, the burden of proof
with respect to factual issues relevant to ascertaining the tax
ltability of the taxpayer may shift to the Comm ssioner in

certain circunstances. Hi gbee v. Commi ssioner, 116 T.C. 438,

440-441 (2001). The issues in this case are questions of |aw,
and the Court decides the issues without regard to the burden of
pr oof .

There is no dispute that petitioner's child is a "dependent"”
as defined in section 152 and the child received, during the year
at issue, over half of his support fromhis parents. The issue
here is which parent is entitled to the dependency exenption
deducti on.

Where the parents are divorced and a child is in the custody
of one or both parents for nore than one-half of the cal endar
year, section 152(e)(1) allows the dependency exenption deduction
to the "custodial parent”. Section 1.152-4(b), Incone Tax Regs.,
provi des generally that the custodial parent is determ ned by the
nost recent decree of divorce in effect between the parties. 1In
this case, there is no dispute that Ms. Brettin was the
custodi al parent for their son. The noncustodial parent,
however, is allowed a dependency exenption deduction under

section 152(e)(2) if the custodial parent signs a witten
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decl aration that such custodial parent will not claimsuch child
as a dependent, and the noncustodial parent attaches such witten
decl aration to the noncustodial parent's incone tax return for

t he taxabl e year

Petitioner acknow edges that he never obtained fromMs.
Brettin a conpleted Form 8332. However, petitioner contends that
their agreenment is a witten declaration that is substantially
t he equi val ent of a Form 8332.

The decl aration required under section 152(e)(2) nust be
made either on a conpleted Form 8332 or on a statenent conformng
to the substance of Form 8332. Sec. 1.152-4T(a), QRA-3,
Tenporary I ncone Tax Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984).
The exenption nay be rel eased for a single year, for a nunber of
specified years, or for all future years "as specified in the
declaration.” Sec. 1.152-4T(a), Q%A-4, Tenporary |Incone Tax
Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984).

Form 8332 requires a taxpayer to agree not to claima
dependency exenption and to furnish: (1) The nane of the child
for whom exenption clains are rel eased, (2) the years for which
the clains are rel eased, (3) the signature of the custodi al
parent, (4) the Social Security nunber of the custodial parent,
(5) the date of the custodial parent's signature, and (6) the
name and the Social Security nunber of the parent claimng the

exenption. Mller v. Conm ssioner, 114 T.C. 184, 190 (2000).
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The agreenent between petitioner and Ms. Brettin does not
contain their son's nane or the Social Security nunber of either
parent. Most inportantly, it does not contain the signature of
Ms. Brettin, signifying her agreenent not to claimtheir son as
a dependent. See id. at 191-194. She apparently did claimhim
as a dependent on her return for 2000. See Wite v.

Comm ssioner, T.C Meno. 1996-438. The agreenent fails to

qualify as a witten declaration that conforns to the substance
of Form 8332.

Because petitioner, the noncustodial parent, did not neet
the requirenents of the Federal inconme tax statute, he sinply
does not conme within the exception provided for in section
152(e)(2). Accordingly, the Court holds that petitioner is not
entitled to a dependency exenption deduction for his son for
2000.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




