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MVEMORANDUM OPI NI ON

GOEKE, Judge: This case is before the Court on petitioner’s
nmotion to vacate a stipul ated decision entered on Septenber 13,
2004 (rmotion to vacate). Petitioner’s notion to vacate was

tinely filed under Rule 162! on Cctober 12, 2004. Respondent

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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filed a response to petitioner’s notion to vacate. Because
petitioner has not shown that the circunstances of the settl enent
warrant our vacating the decision, we shall deny petitioner’s
notion to vacate.
Backgr ound

On April 1, 2002, respondent issued a notice of deficiency
to petitioner determning a deficiency of $58,812 in petitioner’s
1999 Federal inconme tax. The notice of deficiency also
determ ned additions to tax for 1999 under sections 6651(a)(1)
and (2) and 6654(a) of $12,382.65, $4,677.89, and $2, 622. 75,
respectively. Respondent issued the notice of deficiency as a
result of petitioner’s failure to tinely file his 1999 Feder al
incone tax return. On June 24, 2002, petitioner tinmely filed a
petition challenging respondent’s determ nation. |n Novenber
2002, petitioner filed his 1999 return. As a result, petitioner
and respondent were thereafter able to resolve many of the issues
raised in the notice of deficiency.

This case was cal endared for the Court’s trial session in
Mobi | e, Al abama, begi nning on Septenber 7, 2004. On the norning
of the Court’s calendar call, petitioner and counsel for
respondent, M. Friday, nmet and executed a stipul ated deci sion.
Petitioner and M. Friday then appeared before the Court and
informed the Court that a settlenent had been reached. The

stipul ated decision was submtted to the Court on Septenber 7,
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2004, signed by petitioner and M. Friday. On Septenber 13,
2004, the Court entered the stipul ated deci sion.

The first page of the decision reflects that there is a
deficiency of $4,878 in petitioner’s 1999 Federal incone tax and
that petitioner is not liable for any additions to tax. Page 2
of the decision states:

It is hereby stipulated that the Court may enter
the foregoing decision in this case.

It is further stipulated that interest will be assessed
as provided by |law on the deficiency due frompetitioner.

The above deficiency does not take into account
wi t hhol ding credits of $3,778.00 nade for the taxable year
1999 by the petitioner.
It is further stipulated that, effective upon the entry
of this decision by the Court, petitioner waives the
restrictions contained in |I.R C. 8§ 6213(a) prohibiting
assessnment and coll ection of the deficiency (plus
statutory interest) until the decision of the Tax Court
becones fi nal
The decision bears the signatures of petitioner and M. Friday on
page 2.
Di scussi on

Rule 162 allows a party to file a notion to vacate or revise
a decision within 30 days after the decision has been entered,
unl ess the Court “shall otherwi se permt” that 30-day period to
be extended, but Rule 162 does not provide a standard by which

this Court should evaluate a nption to vacate a deci sion. Rul e
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1(a), however, provides that we nmay give weight to the Federa
Rul es of Civil Procedure “to the extent that they are suitably
adaptable to govern the matter at hand”.

Rul e 60 of the Federal Rules of C vil Procedure provides
certain circunstances in which a Federal court nmay vacate or
alter a judgnent, order, or other part of the record. W have
often | ooked to rule 60 of the Federal Rules of Cvil Procedure
to assist us in resolving issues raised in notions to vacate

deci sions under Rule 162. See, e.g., Brannon’s of Shawnee, Inc.

v. Comm ssioner, 69 T.C 999, 1001 (1978); Kun v. Conm ssioner,

T.C. Meno. 2004-273; Estate of MIller v. Commi ssioner, T.C Mno.

1994- 25.

Rul e 60(a) of the Federal Rules of Cvil Procedure provides
that the court may correct clerical m stakes and errors arising
fromoversight or omssion at any tinme of its own initiative or
on the notion of a party. As relevant here, rule 60(b) provides
that, on notion and upon such terns as are just, the court nmay
relieve a party of a final judgnent for

(1) m stake, inadvertence, surprise, or excusable

neglect; (2) newy discovered evidence which by due

diligence could not have been discovered in tine to

move for a newtrial under Rule 59(b); (3) fraud * * *,

m srepresentation, or other m sconduct of an adverse

party; * * * (6) any other reason justifying relief

fromthe operation of the judgnent. * * *

In addition, this Court has applied a nore stringent

standard in evaluating notions to enter decisions or vacate
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settl enment agreenents where, shortly before trial, the parties
agreed to a settlenent and caused the vacation of the trial date.
In such cases, we have held the settlenments to be enforceabl e

unl ess the noving party can show a | ack of formal consent,

m st ake, fraud, or sonme simlar ground. See Dorchester |ndus.,

Inc. v. Conm ssioner, 108 T.C 320, 335 (1997), affd. 208 F.3d

205 (3d Cr. 2000); Stammintl. Corp. v. Conm ssioner, 90 T.C

315, 321-322 (1988). W believe that petitioner should be held
to this nore stringent standard, rather than that stated in rule
60 of the Federal Rules of Civil Procedure for vacation of
decisions. Here, the parties reached a settlenent shortly before
trial, and the trial date was vacated as a result of that
settlenment. Qur subsequent entering of the decision should not

| essen the standard to which petitioner, as the noving party,

nmust be hel d.

Petitioner argues that the decision should be vacated for
various reasons. First, petitioner objects to the decision
because it does not show that his net tax due is $1,100. The
$1, 100 appears to reflect the difference between petitioner’s
deficiency for 1999 (%$4,878), and the anobunt of petitioner’s
wi t hhol ding credits for 1999 ($3,778), both of which are shown in
t he decision. Respondent agrees that petitioner’s net tax due

for 1999 is $1,100, excluding interest. Because petitioner and
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respondent agree that petitioner’s net tax due is $1,100, this
argunent does not require any further discussion.

Next, petitioner clains that he did not see the first page
of the decision when he signed the decision at the cal endar cal
because the docunent he signed was not a stapled 2-page docunent.
Petitioner asserts that he did not see the first page of the
deci sion, on which the deficiency anount was shown, until he
received the decision by mail after it had been entered by the
Court. Even if we accepted this inplausible assertion as true,
it would not warrant our vacating the decision. Even if
petitioner did not see the first page of the decision when he
signed the decision, it was petitioner’s responsibility to know
and under stand what he was signing. The second page of the
deci sion has a nunber “2” at the top, and the first words
appearing on that page refer to “the above deficiency”. Cearly,
this is the second page of a docunent, and petitioner was free to
refuse to sign it if he was not presented with both pages.

Petitioner next asserts that his signature on the decision
was “coerced, a product of threats and harassnent” by M. Friday.
Petitioner’s assertions of threats and harassnent are unsupported
even by his own version of the facts surrounding the settlenent.

Lastly, petitioner raises concerns that the interest he wll
owe will not be conputed correctly, and he objects to his ow ng

interest for the period between the date he filed his 1999 i ncone
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tax return and the date of settlenment. This Court has
jurisdiction over matters involving interest only inlimted

ci rcunst ances. Med Janmes, Inc. v. Commi ssioner, 121 T.C. 147,

152 (2003). W may determ ne whet her a taxpayer has nmade an

over paynment of interest or the Secretary has nmade an under paynent
of interest under section 7481(c)(1) and (2) (A when: (1) A
notion to redetermne interest has been filed within 1 year after
the date the decision of the Tax Court becones final under
section 7481(a); (2) the Secretary has nmade an assessnent under
section 6215 that includes interest; and (3) the taxpayer has
paid the entire anmount of the deficiency plus the entire anount
clainmed by the Secretary as interest on the deficiency. Rule

261; sec. 7481(c)(1) and (2)(A); Med Janes, Inc. v. Conm Ssioner,

supra at 152. W shall address these requirenents in turn.

First, petitioner has not filed a tinely notion for
redeterm nation under Rule 261; the Tax Court decision in this
case is not yet final. Secs. 7481(a), 7483; Kenner V.

Conmm ssi oner, 387 F.2d 689, 690 (7th Cr. 1968). Second, section

6601(g) allows respondent to assess interest at any tinme during
the period within which the tax to which the interest relates my
be collected. Nothing in the record indicates that the interest
in this case has been assessed for 1999. Lastly, petitioner has
not denonstrated that he paid any interest. Therefore, we do not
have jurisdiction to redetermne the interest on petitioner’s

1999 deficiency under section 7481(c).
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In addition, we do not have jurisdiction to abate the
interest on petitioner’s 1999 deficiency. Under section
6404(h) (1), the Tax Court may review the Secretary’'s failure to
abate interest only after the Secretary nakes a final
determ nation not to abate interest. See also Rule 280(b).
Petitioner has not denonstrated that respondent has made a fi nal
determ nation with respect to abatenent of the interest on
petitioner’s 1999 deficiency.

To reflect the foregoing,

An order will be issued

denvyi ng petitioner’s notion to

vacate the stipul ated deci sion

ent ered Septenber 13, 2004.




