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CARLUZZO, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in

effect at the time the petition was filed.? The decision to be

1 Thi s opinion supplenments a bench opinion rendered on Cct.
22, 2004. Unless otherw se indicated, subsequent section
references are to the Internal Revenue Code as anended. Rule
references are to the Tax Court Rules of Practice and Procedure.
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entered is not reviewabl e by any other court, and this opinion
shoul d not be cited as authority.

In a final notice of determ nation, dated Decenber 18, 2003,
respondent denied petitioner’s claimfor section 6015(f) relief
fromher unpaid 1995 Federal inconme tax liability. In atinely
petition, filed March 3, 2004, petitioner requests this Court to
review respondent’s determnation. Qur jurisdiction to do so is

establ i shed by section 6015(e), see Ewing v. Comm Ssioner,

118 T.C. 494, 496-497 (2002), and we review respondent’s
determ nation for abuse of discretion, see Butler v.

Comm ssioner, 114 T.C 276, 292-293 (2000).

The issue for decision is whether respondent’s failure to
relieve petitioner froman unpaid Federal inconme tax liability
reported on a 1995 joint Federal inconme tax return is an abuse of
di scretion.

Backgr ound

Sone of the facts have been stipulated and are so found. At
the tine the petition was filed in this case, petitioner resided
in Camano | sl and, Washi ngton.

Petitioner, a high school graduate with 2 years of coll ege
education, married Jessie Bright (petitioner’s fornmer spouse) in

1978. They have one child, a son, born in 1981.
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Petitioner was enpl oyed as an office manager during 1995,
and appropriate anounts of Federal incone tax were withheld from
her wages fromthat enploynment. Her forner spouse was a self-
enpl oyed construction contractor during 1995 He made no
estimated quarterly tax paynents with respect to his self-
enpl oynent inconme earned that year

Petitioner and her forner spouse maintained a joint checking
account throughout their marriage. Petitioner’s forner spouse
controlled their personal finances and directed the paynent of
all of the household expenses, which fromtinme to tine included
paynments to respondent in accordance with install nent agreenents
in effect for different years. Petitioner was given a fixed
anount each nonth by her forner spouse with which to purchase
groceries for the famly. Petitioner did not have access to the
househol d checki ng account w t hout the know edge of her fornmer
spouse. In addition, petitioner’s fornmer spouse naintained a
separ ate checking account for his construction business.
Petitioner did not have access to the business checki ng account.

Petitioner and her forner spouse filed joint Federal incone
tax returns during their marriage. Petitioner’s forner spouse
was responsible for the preparation and filing of the joint
returns. Their joint returns typically were untinely, and the
tax reported on those returns typically was not fully paid with

the return. Before 1995, petitioner’s former spouse negoti ated
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install ment agreenents for the paynent of anobunts reported on
del i nquent Federal incone tax returns, and the tax liabilities
for years prior to 1995 ultimtely were satisfied through these
i nstal |l ment agreenents or otherw se.

Petitioner’s 1995 joint Federal inconme tax return was filed
on March 21, 1997. Taking into account the Federal incone tax
liability reported on the return and prepaynent credits
consisting entirely of petitioner’s income tax w thhol dings, the
return shows a bal ance due of $3,751 that was not paid with the
return.? At the tinme she signed the 1995 return, petitioner knew
that the tax liability reported on the return had not fully been
pai d.

During the marriage, petitioner’s former spouse began to
abuse al cohol and drugs. During the final years of the marriage,
petitioner’s fornmer spouse becane abusive towards her, and at
tinmes petitioner feared for her safety. In June 1997, the years
of substance abuse culmnated in a violent episode that pronpted
petitioner to call the police in order to have her fornmer spouse
renmoved fromthe marital residence. The resultant police

report noted petitioner’s forner spouse’ s substance abuse and

2 The unpai d bal ance consists of the sec. 1401 self-
enpl oynent tax and sec. 1 incone tax on the self-enpl oynent
i ncome of petitioner’s former spouse.
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petitioner’s concern that her former spouse m ght harm her or
her son.

The potential for violence and her concerns for the safety
of herself and her son led to petitioner’s decision to nove, with
her son, fromthe marital residence. Wen she advised her forner
spouse of her intention to do so, she and her son were forced
fromthe marital residence without notice and with only a m ninma
nunber of personal possessions. At that tine, petitioner and her
son noved to Washington State to live with petitioner’s daughter

Petitioner and her former spouse were divorced in August
1998. The divorce decree ordered, in pertinent part, that
petitioner’s fornmer spouse pay child support and the then-
out standi ng 1995 Federal incone tax liability.?

Since the divorce, petitioner’s former spouse has been nore
than $4,900 in arrears on his child support obligation. In
addition, petitioner’s former spouse did not pay the outstanding
1995 tax liability, despite the fact that he provided petitioner
with a copy of an offer in conprom se that he clained he had nade

with respect to that liability.

3 The copy of the divorce decree that petitioner initially
provided to respondent at the tinme of her request for innocent
spouse relief did not contain the provision which obligated
petitioner’s fornmer spouse to pay the outstanding 1995 Feder al
tax liability. However, a copy of the divorce decree which
i ncluded this provision was subsequently provided to respondent.
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Fol | owi ng her divorce, petitioner’s Federal incone tax
returns were tinely filed. Wth the exception of 2001, all of
t he taxes shown on those returns were paid tinely.*

By letter dated April 1, 2002, respondent notified
petitioner that the 1995 tax liability remai ned unpaid.

On April 6, 2002, petitioner submtted to respondent a Form
8857, Request for Innocent Spouse Relief, in which she requested
section 6015 relief fromthe unpaid portion of her 1995 Feder al
income tax litability. According to the form petitioner seeks
only “equitable relief” fromthat liability. On a questionnaire
submtted after her request, petitioner listed her total nonthly
income and living expenses as $3,000 and $2, 968, respectively.?®

On Novenber 15, 2002, respondent sent a prelimnary letter
to petitioner notifying her that she was not entitled to relief
under section 6015. I n Decenber 2002, petitioner submtted

to respondent a Form 12509, Statenent of D sagreement. On

4 Petitioner testified, and the record does not reflect
otherwi se, that she entered into an installnent agreement with
the IRS with respect to her unpaid taxes for the 2001 tax year.
As a result of this installnment agreenent, petitioner’s 2001 tax
l[iability was paid in full in March 2003.

5 In a subsequent subm ssion to respondent, petitioner
listed her total nonthly incone and |iving expenses as $3,181 and
$3, 024, respectively. Petitioner also provided copi es of several
nmedi cal bills for herself and her son which totaled $1,051. On
the basis of petitioner’s 2002 tax return and the limted
i nformati on she provided, respondent determ ned that petitioner’s
total nonthly inconme and all owabl e living expenses were $3,734
and $3, 436, respectively.
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Decenber 18, 2003, respondent issued a notice of determ nation
advi sing petitioner that she was not entitled to relief under
section 6015.
Di scussi on

In general, section 6013(a) allows a husband and wife to
elect to file a joint Federal inconme tax return. |[If for any year
spouses elect to file a joint return, then each spouse is charged
with the know edge of the information reported on the return, and
each spouse is jointly and severally |liable for the entire tax

due for that year. Sec. 6013(d)(3); Butler v. Conm ssioner, 114

T.C. at 282.

Subj ect to various conditions and in a variety of ways, an
i ndi vi dual who has made a joint return may elect to seek relief
fromthe joint and several liability arising fromthat joint
return. Sec. 6015. Petitioner seeks relief fromliabilities
reported on the 1995 joint return that she filed with her forner
spouse. Consequently, she is entitled to relief only as provided

in section 6015(f), see Washington v. Conm ssioner, 120 T.C 137,

146- 147 (2003), which allows relief fromjoint and severa
l[iability if the individual is not entitled to relief under other
provi sions of section 6015 and “it is inequitable to hold the
individual liable for any unpaid tax or any deficiency (or any

portion of either)”, sec. 6015(f)(1).
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We review respondent’s denial of equitable relief after a
trial de novo and under an abuse of discretion standard. Ew ng

V. Conm ssioner, 122 T.C. at 35-44; Butler v. Conni ssioner,

supra. Petitioner bears the burden of proving that respondent’s
deni al of her request for section 6015(f) relief is an abuse of

di scretion. See Rule 142(a); Washington v. Conm Ssioner, supra

at 146; Jonson v. Conmm ssioner, 118 T.C 106, 125 (2002), affd.

353 F.3d 1181 (10th Gr. 2003). Petitioner nust denonstrate that
respondent exercised his discretion arbitrarily, capriciously, or

wi t hout sound basis in fact or law. See Jonson v. Conmni Ssioner,

supra; Cheshire v. Comm ssioner, 115 T.C 183, 198 (2000), affd.

282 F.3d 326 (5th Gr. 2002). The Court’s reviewis not limted

to respondent’s admnistrative record. Ew ng v. Comm ssioner,

Ssupra at 44.
As required by section 6015(f), the Comm ssioner has

prescribed procedures and factors I RS enpl oyees use to determ ne
whet her a spouse qualifies for relief under that section. At the
time that petitioner requested relief under section 6015(f),
those procedures were set forth in Rev. Proc. 2000-15, 2000-1
C.B. 447. (Subsequent nodification of these procedures by Rev.
Proc. 2003-61, 2003-2 C.B. 296, does not affect the resolution of
this case.)

Certain threshold conditions nust be satisfied before the

Comm ssioner will consider a request for relief under section
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6015(f). See Rev. Proc. 2000-15, sec. 4.01, 2000-1 C B. at 448.
Respondent agrees that petitioner satisfies these threshold
conditions for the year under consideration, and we focus our
attention on other parts of the controlling revenue procedure.
Rev. Proc. 2000-15, sec. 4.02, 2000-1 C. B. at 448, describes
the circunstances under which the Conm ssioner will “ordinarily”
grant equitable relief in cases where a liability reported on a
joint return is unpaid. Rev. Proc. 2000-15, sec. 4.02(1)
provides that equitable relief will ordinarily be granted if al
of the following elenents are satisfied:
(a) At the tine relief is requested, the
requesting spouse is no longer married to, or is legally
separated from the nonrequesting spouse * * *;
(b) At the tine the return was signed, the
requesti ng spouse had no know edge or reason to know
that the tax would not be paid. The requesting spouse
nmust establish that it was reasonable for the requesting

spouse to believe that the nonrequesti ng spouse woul d
pay the reported liability. * * *; and

(c) The requesting spouse will suffer economc
hardship if relief is not granted. For purposes of this
section, the determ nation of whether a requesting
spouse wi Il suffer economc hardship will be nade by the
Comm ssi oner or the Conm ssioner’s delegate, and will be
based on rules simlar to those provided in § 301. 6343-
1(b) (4) of the Regul ations on Procedure and
Adm ni stration.

Respondent concedes that petitioner satisfies the first
requi renment but argues that petitioner does not qualify for

relief under Rev. Proc. 2000-15, sec. 4.02 because she:
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(1) Knew or had reason to know at the tine that she signed the
return that the liability reported on the joint return for 1995
woul d not be paid; and (2) has not denonstrated that she w |
suffer econom c hardship if relief is not granted.

The rel evant know edge in the case of a reported but unpaid
liability is whether when the return was signed, the taxpayer
knew or had reason to know “that the tax would not be paid.” 1d.
sec. 4.02(1)(b). Accordingly, we nmust consider whether, “taking
into account all the facts and circunstances”, petitioner knew or
had reason to know that her fornmer spouse would not pay the taxes
on his self-enploynent income shown as due on the tax return for
the taxable year in issue. See sec. 6015(f)(1).

Petitioner contends that she had no know edge that the
unpaid 1995 joint tax liability would not be paid by her forner
spouse. Petitioner did know that there was incone tax due for
t he taxable year in issue when she signed the tax return.

However, petitioner testified that her forner spouse had a
pattern of “filing late, paying |late, but having paynent
agreenents with the IRS.” Petitioner further testified that when
she signed the 1995 joint return “there was no reason for ne to
think otherwise at that tine that the [1995] taxes would not be
paid in a simlar fashion, that we woul d get an install nent
agreenent and that that would be how those taxes would be paid.”

Havi ng observed petitioner’s denmeanor at trial, we find her
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testinmony to be credible. 1In addition, petitioner’s testinony is
corroborated by the fact that her former spouse did pay the tax
bal ances due as reported on the couple’s jointly filed inconme tax
returns. Accordingly, we conclude that petitioner had no
know edge that her forner spouse would not pay, albeit at sone
| ater date, the tax due with their 1995 return.

Petitioner further clains that she had no reason to know
that her former spouse would not pay the 1995 tax liability. She
poi nts out that her fornmer spouse was responsible for paying the
househol d expenses, including installnment paynents to the IRS.
Petitioner’s access to the joint checking account was through her
former spouse. Additionally, petitioner had no access to her
former spouse’s separate business checking account. It was
petitioner’s former spouse’s practice to file their joint tax
return |ate, to nake no paynent with the return, and to enter
into an installnment agreenent with the IRS. Al though petitioner
signed the 1995 tax return in March 1997 and was aware of the tax
due, petitioner had no reason to believe that her fornmer spouse
woul d not pay the tax liability. |In fact, petitioner’s forner
spouse handl ed the tax matters with the IRS and had paid any
taxes due for years prior to 1995. Contrary to respondent’s
position, we conclude that petitioner did not have reason to know
that the inconme tax for the taxable year in issue would not be

paid by her fornmer spouse.
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Econom ¢ hardship for purposes of the revenue procedure is
determ ned by using rules simlar to those under section
301.6343-1(b)(4), Proced. & Adm n. Regs., and generally involves
an inability to pay reasonable basic living expenses. Rev. Proc.
2000- 15, sec. 4.02. This reqgulation provides that the
Comm ssioner will consider any information offered by the
taxpayer that is relevant to the determ nation, including, but
not limted to, the taxpayer’s age, ability to earn, and
responsi bility for dependents and the anmount reasonably necessary
for basic living expenses. See sec. 301.6343-1(b)(4)(ii),
Proced. & Adm n. Regs.

Petitioner provided insufficient evidence to support a
finding of econom c hardship. Petitioner provided no evidence as
to her basic nonthly living expenses other than two lists of her
nont hly expenses which total ed $2,968 and $3, 024, respectively,
and copies of several nedical bills which total ed $1, 051.
Assuming, without finding, that all of the expenses petitioner
clainmed (e.g., expenses relating to her adult son) qualify as
basic living expenses within the meani ng of section 301. 6343-
1(b)(4), Proced. & Adm n. Regs., petitioner provided no evidence
as to the anount of her clainmed nonthly |iving expenses.
Additionally, at the time of the trial in this case, petitioner
was earning approxi mately $42,000 a year. Oher than the three

medi cal bills (two of which were for petitioner’s son),
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petitioner introduced no evidence of her basic living expenses or
ot her current debts that would show she coul d not pay her current
reasonabl e basic living expenses. Accordingly, petitioner has
failed to establish that she wll suffer econom c hardship if
equitable relief is not granted. The Court concl udes that
petitioner has not satisfied this elenment. Therefore, the Court
concl udes that petitioner fails to qualify for relief under Rev.
Proc. 2000-15, sec. 4.02.

| f the requesting spouse satisfies the threshold conditions
of Rev. Proc. 2000-15, sec. 4.01, but does not qualify for relief
under Rev. Proc. 2000-15, sec. 4.02, the Conmm ssioner |ooks to
Rev. Proc. 2000-15, sec. 4.03, 2000-1 C. B. at 448, to determ ne
whet her the taxpayer should be granted equitable relief.

Rev. Proc. 2000-15, sec. 4.03(1), lists the follow ng six
factors weighing in favor of granting relief for an unpaid
liability: (1) The requesting spouse is separated or divorced
fromthe nonrequesting spouse; (2) the requesting spouse wl |l
suffer economc hardship if relief is denied; (3) the requesting
spouse was abused by the nonrequesting spouse; (4) the requesting
spouse did not know or have reason to know that the reported
liability would not be paid; (5) the nonrequesting spouse has a
| egal obligation pursuant to a divorce decree or agreenent to pay
the unpaid liability; and (6) the unpaid liability is

attributable to the nonrequesting spouse. Rev. Proc. 2000-15,
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sec. 4.03(2), 2000-1 C.B. at 449, lists the followng six factors
wei ghi ng agai nst granting relief for an unpaid liability: (1)
The unpaid liability is attributable to the requesting spouse;
(2) the requesting spouse knew or had reason to know at the tine
the return was signed that the reported liability would be
unpai d; (3) the requesting spouse significantly benefited (beyond
normal support) fromthe unpaid liability; (4) the requesting
spouse wi Il not suffer econom c hardship if relief is denied,
(5) the requesting spouse has not nade a good faith effort to
conply with Federal inconme tax laws in the tax years foll ow ng
the tax year to which the request for relief relates; and (6) the
requesting spouse has a | egal obligation pursuant to a divorce
decree or agreenent to pay the unpaid liability. This list is
not exhaustive, no single factor is determ native, and al
factors should be considered and wei ghed appropriately. Rev.
Proc. 2000-15, sec. 4.03.

As we view the matter, the factors in favor of granting
petitioner relief outweigh the factors against granting
petitioner relief. Petitioner is divorced from her forner
spouse. Respondent concedes that petitioner was abused by
her former spouse during the marriage. As discussed above,
petitioner did not know or have reason to know that the reported

1995 tax liability would not be paid by her fornmer spouse.
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Additionally, petitioner’s former spouse has a | egal obligation
pursuant to their divorce decree to pay the unpaid 1995 tax
l[tability. The record does not reflect that petitioner
benefitted beyond normal support fromthe unpaid tax liability.
Petitioner has also nade a good faith effort to conply with
Federal tax laws in the tax years followng the tax year to which
the request for relief relates. Finally, the unpaid 1995 tax
liability is attributable to the sel f-enploynment income of
petitioner’s fornmer spouse. The only factor not weighing in
favor of granting petitioner equitable relief is that, as
di scussed above, she will not suffer economc hardship if relief
is denied.

Petitioner has presented a strong case for relief fromjoint
[Tability under the factors pronul gated by the Comm ssioner in
Rev. Proc. 2000-15, sec. 4.03. All of the factors except one,
econom ¢ hardship, weigh in favor of granting relief to
petitioner. Wile the econom c hardship factor wei ghs agai nst
petitioner, it does not outweigh the positive factors.
Furthernore, denying relief entirely on the basis of that one
factor would el evate that factor to the status of determ native.
We are unwilling to proceed by doing so. Accordingly, we hold
that petitioner is entitled to relief under section 6015(f) and
that respondent’s failure to grant that relief was an abuse of

di scretion.
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for petitioner.




