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P failed to file an incone tax return or pay any anount
of Federal inconme tax for 2002. R issued a notice of
deficiency for the amount of the inconme tax plus additions
totax. P filed a petition for review of the deficiency,
and both parties have noved for sunmary | udgnent.

Hel d: Summary judgnment in favor of R is appropriate
with respect to PPs liability for the Federal incone tax
plus the addition to tax for failure to file a return.
Summary judgnent is not appropriate for the additions to tax
for failure to pay tax shown on a return or failure to make
estimated tax paynents.

Robert S. Brooks, pro se.

| nnessa 3 azman- Mol ot, for respondent.




MVEMORANDUM OPI NI ON

NI M5, Judge: Respondent determ ned a deficiency of $13,876
in petitioner’s Federal inconme tax for 2002. Respondent al so
determ ned additions to tax of $3,122.10 for failure to file a
return under section 6651(a)(1), $1,040.70 for failure to pay tax
shown on a return under section 6651(a)(2), and $463.69 for
failure to pay estimated tax under section 6654(a).

Petitioner objects to paying the income tax on numerous
grounds, all of which are protester-type argunents. The issues
for our determ nation are whet her respondent correctly determ ned
petitioner’s tax liability and the additions to tax.

Both parties have noved for sunmary judgnment pursuant to
Rule 121. Unless otherw se indicated, all section references are
to the Internal Revenue Code in effect for the tax year in issue,
and all Rule references are to the Tax Court Rules of Practice
and Procedure.

Backgr ound

At the tinme he filed the petition in this case, petitioner
resided in West Virginia.
In 2002, petitioner received W2 incone in the anount of

$68, 708 fromthe Arlington County School Board. He also
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received interest incone in the anmount of $3,909.00 from First
Exchange Bank in Manni ngton, West Virginia. Petitioner did not
have any incone taxes w thheld, and he made no ot her tax paynents
for the year.

Petitioner did not file an incone tax return for 2002.
Respondent asserts that on August 2, 2004, a substitute for
return was filed on petitioner’s behalf pursuant to section
6020(b). On Septenber 28, 2004, respondent mailed a notice of
deficiency to petitioner show ng the cal culated i ncone tax al ong
with additions to tax and interest. After brief correspondence
with the Internal Revenue Service (IRS), petitioner filed his
petition challenging the deficiency and resulting additions to
t ax.

Di scussi on

Petitioner nmakes various tax protester-type argunents,
ultimately concluding that no statutes render himliable for
Federal incone taxes. For exanple, anong other things,
petitioner clainms in his anmended petition that no deficiency for
2002 exists based on the definition of “deficiency”, that since
he received no incone in the “constitutional” sense he had no
t axabl e income for 2002, and that because he received no incone
in the “constitutional” sense, he determ ned that he had no
taxabl e inconme and therefore no tax liability to report. As we

have said of simlar argunents on previous occasions,
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petitioner’s argunents are frivolous. W need not refute them
w th sonmber reasoning and copious citation of precedent; to do so
m ght suggest that they have sone colorable nerit. See Crain v.

Comm ssi oner, 737 F.2d 1417, 1417 (5th CGr. 1984); CGuthrie v.

Comm ssioner, T.C. Meno. 2006-81. W hold that petitioner is

liable for Federal inconme tax for 2002 and the deficiency of
$13,876 as determ ned by respondent. Summary judgnent for this
deficiency is granted in favor of respondent.

As previously stated, respondent also seeks additions to tax
of $3,122.10 for failure to file a return under section
6651(a) (1), $1,040.70 for failure to pay tax shown on a return
under section 6651(a)(2), and $463.69 for failure to pay
estimated tax under section 6654(a). Under section 7491(c), the
Commi ssi oner has the burden of production as to whether a
taxpayer is liable for an addition to tax and nust provide
sufficient evidence showi ng that inposing the addition to tax is

appropriate in the particular case. Higbee v. Conm ssioner, 116

T.C. 438 (2001).

Respondent has net this burden of production for the section
6651(a)(1) failure to file addition to tax. Respondent has shown
that petitioner did not file an inconme tax return for 2002, and
petitioner has set forth no specific facts showng that there is
a genuine issue for trial as to whether his failure to file was

due to reasonable cause. Accordingly, petitioner is liable for
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the $3,122.10 addition to tax under section 6651(a)(1), and we
shal |l grant summary judgnent in favor of respondent on this

I ssue.

We hold that sunmary judgnent is not appropriate regarding
the $1,040.70 addition to tax pursuant to section 6651(a)(2) for
failure to pay tax shown on a return by the due date for paynent.
For the section 6651(a)(2) addition to tax to apply, there nust

be an anpbunt of tax shown on a return. Cabirac v. Conm ssioner,

120 T.C. 163, 170 (2003). Even where the taxpayer did not file a
valid return, as in this case, a return filed by the Secretary
pursuant to section 6020(b) is treated as a return filed by the

t axpayer under section 6651(g)(2). However, we have required
that certain elements be present for qualification as a
substitute return under section 6020(b) for section 6651(a)(2)

pur poses.

To constitute a substitute return within the neani ng of
section 6020(b), the conponents held out to be a return need to
be subscribed, contain sufficient information from which
petitioner’s tax liabilities can be cal cul ated, and purport to be

areturn. See MIllIsap v. Conm ssioner, 91 T.C 926, 930 (1988).

W have held that certain conbinations of itens neet this
standard and have declined to deem others sufficient.

For exanple, in Hennard v. Comm ssioner, T.C. Meno. 2005-

275, an unsubscri bed Form 1040, U.S. Individual |Incone Tax
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Return, a revenue agent’s report containing sufficient
information to calculate petitioner’s tax liability, a Form 4549,
| ncone Tax Exam nation Changes, and a Form 13496, |RC Section
6020(b) Certification, signed by respondent’s exam nation
oper ati ons manager conbined to yield a substitute return. An
unsubscri bed Form 1040 along with the attached revenue agent’s
report containing all relevant information also qualified as a

substitute return in Mllsap v. Conm ssioner, supra. Finally, in

Conovitz v. Conmi ssioner, T.C. Menob. 1980-22, we held that a Form

1040 with the taxpayer’s nane, address, and Social Security
nunber plus a Form 1902-E, Expl anation of Adjustnments, show ng
petitioner’s wages, standard deduction, and exenption that was
prepared at the sanme tinme and in conjunction with the Form 1040
was a substitute return.

In contrast to the above cases, we have declined to accept
ot her conbi nations of evidence as substitute returns for section
6651(a) (2) purposes. A record containing a substantially blank
and unsubscri bed Form 1040 fil ed February 23, 2000, a notice of
proposed adjustnents dated May 31, 2000, and a revenue agent’s
report attached to the notice, which contained sufficient
information fromwhich to calculate petitioner’s tax liability,

neverthel ess did not neet the standard in Cabirac v.

Conmi Ssi oner, supra. In Spurl ock v. Comm ssioner, T.C. Meno.

2003-124, an untransl atable conputer printout noting a received
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date of Cctober 7, 1999; Form 1040 with petitioner’s nane,
address, Social Security nunber, and filing status dated
Sept enber 23, 1999; both conputer-generated and manual Forns
5344, Exam nation C osing Record, show ng petitioner’s tax
liability, paynents, and adjustnents; Form 4549, |ncone Tax
Exam nati on Changes, dated Cctober 18, 1999; and signed “30-day
letter” dated COctober 18, 1999, did not constitute a substitute
for return (SFR). In a final exanple, a statenent of account
showi ng SFR docunent | ocator nunbers for what were presuned to be
“dummy returns” show ng only taxpayer’s nanme, address, and Soci al

Security nunber did not qualify as an SFRin Phillips v.

Conm ssioner, 86 T.C. 433 (1986), affd. in part, revd. in part on

a different issue 851 F.2d 1492 (D.C. Cr. 1988). In \Weeler v.

Comm ssi oner, 127 T.C. 200, 210 (2006), a Form 4340, Certificate

of Assessnents, Paynents, and Ot her Specified Matters, containing
a cryptic reference to a “Substitute for Return” was not
considered sufficient for purposes of section 6020(Db).

In this case, respondent asserted in his notion for sunmary
judgnent that an SFR was prepared on petitioner’s behalf on
August 2, 2004. Respondent offered this purported “return” in an
attached exhibit containing only a Form 13496, |RC Section
6020(b) Certification, signed by respondent’s exam operations
manager, a Form 4549, Inconme Tax Exam nation Changes, and a

substantially inconprehensi ble conputer printout of nunbers and
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synbols. Notably mssing is anything resenbling a Form 1040 or a
transcript of account showi ng the entry of data used to establish
the taxpayer’s I RS account, as clained in the certification. 1In
a separate exhibit, respondent offered a printout of petitioner’s
| RS account as evidence that an assessnent had not been nmade in
this case. Though this printout appears to reflect an SFR entry
on July 26, 2004, with an acconpanyi ng docunent | ocator nunber,
this printout |acks any pertinent information besides the

t axpayer’s Social Security nunber. Even if we were to reasonably
infer that the adm nistrative SFR entry corresponds to a dummy

return for petitioner for the year 2002, see Phillips v.

Commi ssi oner, supra at 437, we cannot say that these docunents

nmeet the requirenents of a section 6020(b) return.
An assortnent of docunents spread throughout the record,
t hough al t oget her providing the requisite information, does not

constitute a return. Cabirac v. Conm ssioner, supra at 172.

Furthernmore, sinply being able to determine the tax liability
fromrespondent’s files does not accord them status as a return.

Spurl ock v. Commi ssioner, T.C Mno. 2003-124. | ndeed, if such a

lack of formality were to prevail, the section 6651(a)(2) penalty
woul d be appropriate in every case by virtue of sections 6020(b)

and 6651(g). Cabirac v. Conm ssioner, supra at 172.
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Overall, to say that respondent’s evidence in this case
shows that a return neeting the requirenents of section 6020(b)
was filed is too much of a stretch, especially given respondent’s
burden of production. W therefore hold that neither petitioner
nor respondent is entitled to summary judgnent on this issue.

Respondent al so has not net the burden of production with
respect to the section 6654 addition to tax for failure to nmake
estimated tax paynents. To neet this burden, respondent nust
show that petitioner had a “required annual paynent” as set forth

in section 6654(d). \Wheeler v. Conmm ssioner, supra at 200, 210-

212. The required annual paynent equals the lesser of (1) 90
percent of the tax shown on the return for the taxable year (or
90 percent of the tax for such year if no returnis filed), or
(2) 100 percent of the tax shown on the individual’'s return for
the preceding taxable year (if the individual filed a return for
that preceding year). Sec. 6654(d)(1)(B). W know that 90
percent of the tax for the 2002 taxable year is $12,488.40 (90
percent of $13,876). But, respondent has not offered anything
showi ng either the amobunt of tax shown on petitioner’s 2001
return or whether petitioner failed to file a return for 2001.
Since the possibility exists that petitioner filed a return for
2001 on which the anbunt of tax shown was zero, thus making the

| esser of the two anobunts equal to zero for purposes of section
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6654(d)(1)(B), we therefore cannot definitively conclude that
petitioner had a required annual paynent. Summary judgnent is

not appropriate on this issue.

An appropriate order

will be issued.




