T.C. Meno. 2008-2

UNI TED STATES TAX COURT

GLENN BRODERI CK, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 13849-05L. Filed January 2, 2008.

@ enn Broderick, pro se.

Patricia A Konor, for respondent.

MVEMORANDUM OPI NI ON

MARVEL, Judge: This nmatter is before the Court on
respondent’s notion for summary judgnent, filed pursuant to Rule

121,! and to inmpose a penalty under section 6673. In this

IUnl ess otherwise indicated, all Rule references are to the
Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code.



-2 -
opi nion, we shall treat respondent’s notion as a notion for
summary judgnment only, and we deci de only whether respondent is
entitled to sunmmary judgnment under Rule 121.°2

Backgr ound

This is an appeal fromrespondent’s determ nation uphol di ng
the filing of a Federal tax |lien against petitioner for unpaid
incone tax liabilities for the years 1995, 1996, and 1997. Wen
his petition was filed, petitioner showed his address as c/o 4108
E. Indian School Road, Phoenix, Arizona 85018.

Petitioner did not file Federal income tax returns for 1995,
1996, or 1997. Respondent sent petitioner a notice of deficiency
for 1995-97, and petitioner filed a petition for redeterm nation.

See Broderick v. Conmm ssioner, docket No. 10847-00. On April 10,

2002, we di sm ssed docket No. 10847-00 because of petitioner’s
failure to properly prosecute the case. On or about August 23,
2002, petitioner appeal ed the decision to the U S. Court of
Appeals for the Ninth Grcuit. On May 16, 2003, the Court of

Appeal s affirmed our decision. Broderick v. Conmm ssioner, 63

Fed. Appx. 374 (9th G r. 2003).

On Cctober 7, 2002, respondent assessed petitioner’s Federal
income tax litabilities, including interest, for 1995-97.
Respondent subsequently nmailed to petitioner a Notice of Federal

Tax Lien Filing and Notice of Your Right to a Hearing, dated

2\ deny respondent’s request for a penalty under sec. 6673.
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Sept enber 23, 2003. On Cctober 27, 2003, petitioner, through an
aut hori zed representative, submtted a Form 12153, Request for a
Col I ection Due Process Hearing. Petitioner included with Form
12153 a five-page statenent containing several argunents and
demands that were frivol ous and groundl ess.

The settlenent officer assigned to petitioner’s hearing
request nmailed a letter to petitioner dated Decenber 29, 2003,
advising himthat a tel ephone hearing would be held on January
15, 2004. The letter also requested that petitioner file a
collection information statenent and all unfiled returns. The
letter stated that if petitioner did not provide the requested
information, the settlenent officer would nake a determ nation
based on the information in the file.

On January 15, 2004, the settlenent officer received a
letter fromJohn Turner (M. Turner) on behalf of petitioner.
The letter stated that petitioner’s previous representative had
been enjoined fromdealing with the Internal Revenue Service
(IRS), and it requested a postponenent of the hearing to permt
M. Turner to provide a power of attorney. In response to this
request, the settlenment officer reschedul ed the hearing for
January 20, 2004.

M. Turner did not contact the settlenment officer or file a
power of attorney by January 20, 2004. Consequently, the

settlenment officer nailed a letter to petitioner on January 20,
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2004, in which he stated that petitioner’s argunents were w thout
merit, that petitioner had not filed the requested returns, and
that the settlenment officer did not have petitioner’s phone
nunber or a power of attorney from M. Turner. The settlenent

of ficer gave petitioner 10 days to contact himand provide
additional information regarding petitioner’s case.

On January 21, 2004, M. Turner submtted a power of
attorney and requested that the hearing be rescheduled. The
settlenment officer reschedul ed the hearing for January 26, 2004,
and a tel ephone hearing was held on that date. Neither
petitioner nor his representative provided the collection
information statenment or the returns that the settlenment officer
had requested, and they did not offer any information regarding
petitioner’s plans to pay the liabilities at the hearing. M.
Turner asked for additional tinme to submt the information, and
the settlenent officer gave himuntil the end of the day to do so
or the settlenent officer would sustain the Iien and cl ose the
heari ng.

On January 27, 2004, M. Turner sent a fax to the settl enent
of ficer that contained a declaration signed by petitioner. The
declaration stated that petitioner had not received the notices
of assessnent.

On January 29, 2004, respondent nmailed to petitioner a

Notice of Determ nation Concerning Collection Action(s) Under
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Section 6320 and/or 6330. In the notice, respondent concl uded
that all of the requirenents for proceeding with collection had
been net and that petitioner had not provided a valid reason why
the lien should be withdrawn. The notice advised petitioner that
he had to file a petition in the United States Tax Court if he
wanted to dispute respondent’s determ nation.

On March 1, 2004, petitioner filed a conplaint for review of
the determnation in the United States District Court for the
District of Arizona. The case was dism ssed on June 20, 2005,
for lack of jurisdiction.

On July 25, 2005, petitioner filed in the Tax Court a
petition for lien or levy action. On March 22, 2006, respondent
filed a notion for summary judgnent and to i npose a penalty under
section 6673. Petitioner filed a response in opposition to the
nmotion in which he alleges, in pertinent part, that a notion for
summary judgnent is an inproper procedure for disposing of a case
in which the reviewing court was required to conduct a review on
the adm nistrative record. Specifically, petitioner contends
t hat respondent’s sunmary judgnment notion should be denied
because “it is an inappropriate procedure for disposition of a
record review judicial review of an agency decision.”
Subsequently, petitioner submtted an affidavit that was filed on
June 26, 2006, as a supplenent to his response in opposition to

respondent’s notion. Neither petitioner’s opposition nor his
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af fidavit supplenenting his opposition disputed any of the
material facts alleged in respondent’s summary judgnent notion
and supporting material s.

On April 17, 2006, a hearing was held on respondent’s
motion. Petitioner did not appear.

Di scussi on

A. Summary Di sposition

Summary judgnent is a procedure designed to expedite
litigation and avoi d unnecessary, time-consum ng, and expensive

trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681

(1988). Summary judgnment may be granted with respect to all or
any part of the legal issues presented “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(a) and

(b); see Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v.

Commi ssioner, 90 T.C 753, 754 (1988). The noving party bears

the burden of proving that there is no genuine issue of nateri al
fact, and factual inferences will be read in a manner nost

favorable to the party opposing summary judgnent. Dahlstromv.

Comm ssioner, 85 T.C. 812, 821 (1985). The facts material to the

Court’s disposition of the notion for sunmmary judgnent are stated
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solely for purposes of deciding the notion and are not findings

of fact for this case. See Sundstrand Corp. v. Conmni ssioner,

supra at 520.

Petitioner makes a novel but flawed contention in his effort
to withstand summary di sposition. He argues that, because this
case involves only a record review, the use of sunmary

di sposition is inappropriate and inproper. He cites d enhouse V.

CCC, 42 F.3d 1560, 1579-1580 (10th Cr. 1994), as support for his
argunent .

I n A enhouse, various wheat producers had sued the
Agricultural Stabilization and Conservation Service (ASCS)
chal | enging ASCS' s decision to award reduced deficiency paynents
for the producers’ wheat under a Federal price support program
The producers clai med, anong other things, that the ASCS s action
was arbitrary and capricious in that it was the product of an
i nadequate adm ni strati ve appeal s process and not supported by
substantial evidence in the admnistrative record. |d. at 1564.
The producers had filed an adm nistrative appeal and received an
adverse determ nation, which they appealed to the State ASCS
commttee and then to the Deputy Adm nistrator, State and County
Qperations (DASCO . Throughout the appeal process, the producers
unsuccessfully attenpted to obtain information regarding the
basis for the reductions inposed on them and the way the

reductions were cal culated. Wthout nmaking any findings of fact
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or articulating a reasoned basis for its decision, DASCO found
“no justification” for relief. The District Court, inits
capacity as a review ng court under the Adm nistrative Procedure
Act (APA), summarily affirnmed the ASCS s determ nation. In so
doing, the District Court relied solely on counsel’s
representations and other materials attached to the ASCS s notion
to affirmand did not actually exam ne the adm nistrative record
or conduct the thorough review required by the APA. 1d. at 1565.
The Court of Appeal s concluded under the circunstances that the
District Court “enployed neither the procedure nor the standard
of review required when agency action is challenged on appeal to
a district court inthis circuit.” 1d.

The facts of O enhouse are distinguishable fromthe facts of
this case. d enhouse involved a review of an agency
determ nation that was subject to the APA. Al though the District
Court was obligated under the APA to conduct a detail ed and
t hor ough review of the adm nistrative record and the parties’
argunents regarding it, the Court of Appeals concluded that the
District Court did not do so. Over the objections of the
aggrieved party, the District Court relied on the agency’s
representations regarding the record, w thout conducting the kind
of independent and detailed review that the APA required. After

concluding that the District Court was required to do nore than
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sinply rely on the agency’s representations and that the court
failed to do so, the Court of Appeals reversed.

In contrast to the above, this case involves the review of a
determ nation to proceed with collection by the IRS.

Adm ni strative hearings under sections 6320 (dealing with |iens)
and 6330 (dealing with |levies) nust be conducted in accordance
with section 6330(c). After the IRS issues its notice of
determ nation followi ng the adm nistrative hearing, a taxpayer
has the right to a judicial review of the determ nation. Sec.
6330(d). A taxpayer may petition this Court to reviewthe
determ nation, and our review is subject to the provisions of
section 6330.

The judicial review that we are required to conduct in
section 6320/ 6330 cases focuses on the determ nation nmade by the
| RS. Unless the underlying tax liability of the taxpayer that is
t he subject of the proceeding is properly at issue, we reviewthe
|RS's determ nation for abuse of discretion. Sego v.

Comm ssioner, 114 T.C 604, 610 (2000).

It is now well established that a notion for summary
j udgnment nmay be used to resolve cases brought under sections 6320

and 6330 in appropriate circunstances. Deutsch v. Conmm ssioner,

478 F.3d 450 (2d Cr. 2007), affg. T.C. Menp. 2006-27; Speltz v.
Commi ssioner, 454 F.3d 782 (8th Gr. 2006), affg. 124 T.C 165

(2005); Kindred v. Conm ssioner, 454 F.3d 688 (7th Cr. 2006);
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Hobbs v. Conm ssioner, 110 Fed. Appx. 36 (9th Cir. 2004); Le Doux

v. Conmm ssioner, 102 Fed. Appx. 641 (10th GCr. 2004); Mnion v.

Comm ssi oner, 79 Fed. Appx. 172 (6th G r. 2003); Jones v.

Comm ssioner, 338 F.3d 463 (5th Gr. 2003); Roberts v.

Commi ssioner, 329 F.3d 1224 (11th Cr. 2003), affg. 118 T.C 365

(2002). Summary disposition under Rule 121 permts this Court to
deci de a case without the necessity of a trial if there is no
genui ne issue as to any material fact and if the Court determ nes
that a decision may be rendered as a matter of law. Rule 121(Db).
Summary di sposition on the admnistrative record devel oped before
the IRS during the adm nistrative hearing under section 6330(c)
is entirely appropriate if we conclude that the requirements of
Rul e 121(b) are nmet. W review the adm nistrative record
submtted in connection wth the notion for summary judgnent, and
we may grant summary disposition only if we conclude that there
is no material issue of fact that prevents the entry of a summary
di sposition and would require a trial.

For the reasons that follow, we conclude that we may di spose
of this case by way of summary disposition pursuant to Rule 121.

B. Respondent’s Deterninati on Regardi ng Coll ecti on

We turn now to the nerits of respondent’s sumary judgnent
motion in this section 6330 proceedi ng.
This is an action seeking judicial review under section 6320

of respondent’s determnation to file a Federal tax lien to



- 11 -
secure the paynent of petitioner’s unpaid Federal incone tax
liabilities for 1995, 1996, and 1997. Respondent’s determ nation
was made foll ow ng an adm ni strative hearing, which respondent
was required to conduct in accordance with the provisions of
section 6330(c). Sec. 6320(c).

Section 6330(c) requires the presiding officer who conducts
the adm nistrative hearing to satisfy several requirenents. At
the hearing, the presiding officer nust obtain verification from
the Secretary that the requirenents of any applicable | aw or
adm ni strative procedure have been net. Sec. 6330(c)(1). In
addition, in reaching his or her determ nation, the presiding
of ficer nmust consider any relevant issue that the taxpayer raised
at the hearing relating to the unpaid tax or the proposed
collection action and, if appropriate, nust consider the
underlying tax liability. Sec. 6330(c)(3). Finally, the
presiding officer nust determ ne whether the proposed collection
action bal ances the need for the efficient collection of taxes
with the legitimte concern of the person that any collection
action be no nore intrusive than necessary. Sec. 6330(c)(3)(C).

The notice of determ nation and related material s that
respondent submtted with his summary judgnent notion confirm
that the presiding officer performed the review required by
section 6330(c). The admnistrative record in this case shows

that the presiding officer properly determ ned that petitioner
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had received a notice of deficiency for each of the years at
i ssue and that, consequently, petitioner could not challenge the
underlying tax liabilities. Sec. 6330(c)(2)(B); Goza v.

Conm ssioner, 114 T.C 176, 183 (2000). The adm nistrative

record al so denonstrates that the presiding officer obtained the
required verification that applicable | egal and adm nistrative
procedures had been net and considered the issues raised by
petitioner during the hearing process, even though the argunents
were not relevant and were frivolous attenpts to disrupt the
collection process.® Finally, the Appeals officer conducted an
appropriate analysis as required by section 6330(c)(3) (0O
Petitioner did not showthat there is a genuine issue as to
any of the material facts in this case, nor did petitioner raise
any issue of law that would preclude the entry of a summary
di sposition under Rule 121. W shall grant respondent’s notion
for summary judgnent.

To reflect the foregoing,

An appropriate order and

decision will be entered.

SPetitioner alleged that (1) the notices of deficiency were
void, (2) that there was a failure to generate an assessnent
list, (3) that the Comm ssioner failed to certify and transmt an
assessnent list, (4) that the Comm ssioner failed to record the
assessnent, (5) that the Conmm ssioner failed to provide record of
assessnment at petitioner’s request, and (6) that the Comm ssioner
failed to send a notice of assessnent.



