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NI MS, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect at the
time the petition was filed. The decision to be entered is not
revi ewabl e by any other court, and this opinion should not be

cited as authority. Respondent determ ned a deficiency of
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$12,392 in petitioner’s Federal incone tax for 2002, and a
$2,478. 40 penalty under section 6662(a). Unless otherw se
indicated, all section references are to sections of the Internal
Revenue Code in effect for 2002, and all Rule references are to
the Tax Court Rules of Practice and Procedure. Henry R
Broderick, and his spouse, Denise F. Broderick, filed a joint
Federal income tax return for 2002, and respondent’s notice of
deficiency is addressed to both of them However, only Henry
(petitioner) filed a petition in response thereto. Petitioner
resided in New Jersey when he filed his petition.

There is a confused state of the record in this case; sone
of the facts have been stipulated and are so found.

Petitioner is the sol e sharehol der of Wodsi de Consul ting,
Inc. (Wodside), a corporation which petitioner considers to be
taxabl e as a snmall business corporation consistent with
subchapter S of the Internal Revenue Code. For the taxable year
2002, Wodside filed an untinely tax return on Form 1120S, U. S.
| nconme Tax Return for an S Corporation. The return reflects that
for 2002, Wodsi de had gross receipts of $2,956 and an ordinary
| oss of $29,000. Petitioner’s itenms from Wodside are
essentially uncoordinated with his Form 1040, U.S. |ndividual
| nconme Tax Return, itens; so we have dealt with both returns as a
single unit. Respondent concedes that petitioner erroneously

i ndi cated on Schedul e E, Suppl enental |Inconme and Loss, of his
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2002 Form 1040 that he received $29, 000 of incone from Wodside
and i nstead agrees that petitioner received incone in the anount
of $2,956, as shown on the Wodside Form 1120S and duplicated on
Schedule C, Profit or Loss From Business, of petitioner’s Form
1040.

Primarily on Schedule C of his Form 1040, but in other parts
of the return as well, petitioner also reported $2,956 of gross
i ncome from Wodsi de but clained a | oss of $30,012, rather than
t he $29, 000 | oss clained on the Wodsi de Form 1120S.

Respondent nmade adjustnments to petitioner’s incone in the
total amount of $74,964. The adjustnents included the $29, 000
increase in petitioner’s incone which, as stated above,
respondent has conceded.

Petitioner failed to substantiate any of the all eged
busi ness deductions, or $17,805 in Schedule A itemn zed
deductions, clainmed on his Form 1040; so we sustain respondent’s
di sal | owance of these itens.

Respondent determ ned an accuracy-rel ated penalty pursuant
to section 6662(a), based upon one or nore of the foll ow ng
el emrents of the penalty: (1) Negligence or disregard of rules
and regul ations, or (2) substantial understatenent of incone tax.
Under section 7491(c), respondent has the burden of production
Wi th respect to any penalty. Respondent has carried this burden

of production.
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Under section 6662, a penalty nay be applied in the anount
of 20 percent of an underpaynent that is attributable to
negli gence or disregard of rules or regul ations, or any
substantial understatenent of incone tax. Sec. 6662(a) and (b).
Ceneral |y speaking, a substantial understatenent of incone tax
exi sts where the anmobunt of tax required to be shown on the return
for the taxable year, | ess the anount of tax shown on the return
(the understatenent), exceeds the greater of 10 percent of the
tax required to be shown on the return or $5,000. Section
6662(d)(1). An exception exists where a taxpayer shows that
t here was reasonabl e cause for the understatenent and that the
t axpayer acted in good faith with respect to the understatenent.
In this case, petitioner’s Form 1040 states total tax due on
line 61 to be zero. The Form 1040 al so clai med an overpaynent in
t he amount of $6,045. (A substantial anpbunt of tax actually paid
is an amount withheld on $54,936 attributable to Denise from
DEFENSE FI NANCE & ACTG SERV, as shown on a Form W2, Wage and Tax
Statenent, attached to the Form 1040.) Thus, any deficiency in
this case greater than $5,000 is a substantial understatemnment
that nmerits a penalty under section 6662(a). Petitioner has not
i ntroduced evidence to support a finding of reasonabl e cause.
Petitioner blanmes defects in his incone tax return on software
that he clains to have used in preparing the Form 1040 return.

Such a programis only an aid for preparation of a return and
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depends on careful entry of accurate information, which
petitioner manifestly failed to do. Petitioner admts that he
has the education to prepare and review his incone tax return,
and that he had an opportunity to review his return prior to
filing it. Accordingly, petitioner’s use of software in
preparing his return does not constitute reasonabl e cause for the
errors in his return or for the deficiency in this case. The
anount of the substantial understatenent penalty determ ned by
respondent will be nodified to reflect the adjustnents in
petitioner’s taxable incone contained herein.

The deficiency in this case is also attributable to
negl i gence as defined in section 6662(c). The regul ations
clarify that “The term ‘negligence’ includes any failure to nmake
a reasonable attenpt to conply with the provisions of the
internal revenue |laws or to exercise ordinary and reasonabl e care
in the preparation of a tax return. ‘Negligence also includes
any failure by the taxpayer to keep adequate books and records or
to substantiate itens properly.” Sec. 1.6662-3(b), Incone Tax
Regs. Thus, petitioner’s clains of deductible expenses, which
petitioner has not substantiated with any credi bl e docunentation,
support the inposition of the penalty under section 6662(a) on

the basis of negligence, even if the conputation which wll be
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requi red under Rule 155 reflects a deficiency of |less than 10
percent of the tax required to be shown on the return or $5, 000,
and we so hol d.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




