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VEMORANDUM OPI NI ON

CERBER, Judge: This matter is before the Court on

respondent’s notion for summary judgnent under Rule 121.1

Petitioner also filed a notion to conpel responses to
interrogatories pursuant to Rule 71, which is addressed in this
opinion. Unless otherw se indicated, all Rule references are to
the Tax Court Rules of Practice and Procedure, and all section
references are to the Internal Revenue Code.
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Respondent seeks summary judgnent on the question of whether
coll ection may proceed in accordance with notices of
determ nation sent to petitioner. Respondent made the
determ nation to proceed to collect by levy petitioner’s 1990,
1993, and 2003 tax liabilities and a frivolous return penalty for
2004. Petitioner seeks review of that determ nation under
section 6330.

The issues for consideration are: (1) Wether respondent’s
determ nation to proceed with collection was an abuse of
di scretion and (2) whether petitioner’s notion to conpel
responses to interrogatories was tinely or appropriate.

Backgr ound

Petitioner resided in California at the tine his petition
was filed. He failed to file Forns 1040, U.S. Individual |ncone
Tax Return, for his 1990 and 1993 tax years. For each year
respondent prepared substitutes for returns under section 6020(b)
and determ ned deficiencies in incone tax wwth additions to tax.
Al t hough petitioner was sent statutory notices of deficiency, he
did not petition this Court in response to those notices.
Respondent assessed the deficiencies with additions to tax and
interest and on March 16, 2001, filed notices of Federal tax
lien. Petitioner did not seek review of respondent’s actions

under section 6320. Respondent’s records indicate that
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coll ection due process (CDP) notices were nmailed to petitioner on
March 11, 2001.

Petitioner filed a late return for the 2003 tax year.
Respondent determ ned additions to tax and interest for that
year. Petitioner did not fully pay the assessed tax liability.
On Cctober 2, 2006, respondent sent petitioner a notice of intent
to levy for 2003.

Petitioner filed a return for the 2004 tax year, but
respondent deened the return and acconpanyi ng statenents to be
frivolous. Respondent accordingly assessed a $500 penalty under
section 6702. On October 2, 2006, respondent sent petitioner a
notice of intent to levy for the 2004 frivolous return penalty.

On Cctober 10, 2006, petitioner requested a CDP hearing for
1990, 1993, 2003, and 2004. The CDP hearing? was conducted by
t el ephone on April 13, 2007. At that time, petitioner’s total
unpaid tax liability for the 1990, 1993, 2001, 2002, 2003, 2004,

and 2005 tax years was $28, 072.°3

2The hearing was treated as an equival ent hearing for 1990
and 1993. However, respondent was unable to produce a certified
mail |ist proving the CDP notices were sent and conceded the
tinmeliness of petitioner’s CDP request. Under Craig V.

Comm ssioner, 119 T.C 252 (2002), the equivalent hearing is thus
treated as a collection due process hearing (CDP).

3The record does not indicate whether CDP notices were given
to petitioner for the 2002 and 2005 tax years, and petitioner
apparently did not request a CDP hearing for those years. For
2001, petitioner’s CDP request was untinely, and respondent’s
determ nation is therefore not subject to review
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At the CDP hearing petitioner did not contest the anount or
exi stence of his tax liability. He raised only the issue of
“estoppel”. He argued that the proposed collection action should
not proceed while he had clains pendi ng agai nst the Governnent
and that the value of those clains far exceeded the anount of his
tax liability. He further contended that the wongful acts of
anot her Governnent agency “estopped” respondent from collecting
hi s unpai d tax.

Petitioner’s alleged clainms against the Governnent stem from
his belief that he is or was the victimof a far-reaching
Gover nment conspiracy that began no | ater than the 1970s.
Petitioner has filed two suits in the U S. D strict Court for the
Central District of California for constitutional violations and
torts allegedly commtted by the Governnment and its enpl oyees in
furtherance of a conspiracy. Petitioner’s District Court
proceedi ngs were conbined into a single case. At the time of the
CDP hearing, the District Court had dism ssed the majority of
petitioner’s clainms, |eaving only three causes of action:

Nui sance, intentional infliction of enotional distress, and
breach of fiduciary duty.

Petitioner’s allegations in the District Court case are far
reaching and involve the Central Intelligence Agency (ClA).
Petitioner’s allegations against the Government do not involve

respondent or the Internal Revenue Service (IRS). For purposes
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of deciding whether there was an abuse of discretion we need not
decide the issues pending in the District Court proceeding.

At the CDP hearing, petitioner did not provide any
docunentary proof of his allegations in the District Court case.
Respondent, however, exam ned docunments fromthe District Court
and noted that the court had dism ssed the majority of
petitioner’s clainms. Respondent determ ned that the District
Court case was not close to resolution and was unlikely to
produce a nonetary award to petitioner. Because petitioner had
not submtted any financial data and had not proposed any
al ternatives, respondent decided to proceed with collection and
i ssued notices of determ nation for the years in issue.*

Petitioner filed a petition with the Court to seek review of
respondent’s determnation to proceed with collection of the
unpaid tax liabilities for the years in issue. Respondent noved
for summary judgnent, and a hearing was held on Septenber 8,
2008. Subsequently, on Cctober 27, 2008, petitioner filed a
nmotion to conpel responses to interrogatories.

Di scussi on

Respondent’s Mdtion for Summary Judgnment

Summary judgnent may be granted when there is no genuine

issue of material fact and a decision may be rendered as a matter

“The decision letters issued for 1990 and 1993 are treated
as notices of determ nation under Craig v. Conmi SSi oner, supra.
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of law. Rule 121(b); Sundstrand Corp. v. Conm ssioner, 98 T.C.

518, 520 (1992), affd. 17 F.3d 965 (7th Cr. 1994). The opposing
party cannot rest upon nere allegations or denials in his

pl eadi ngs and nust “set forth specific facts show ng that there
is a genuine issue for trial.” Rule 121(d). The noving party
bears the burden of proving there is no genuine issue of materi al
fact, and factual inferences will be read in a manner nost

favorable to the party opposing summary judgnent. Dahlstromv.

Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v. Conmm ssioner,

79 T.C. 340, 344 (1982). In this case, there is no dispute about
a material fact and, accordingly, the issues may be deci ded on
the basis of a sunmary judgnent notion.

| f a taxpayer neglects or refuses to pay a Federal incone
tax liability wwthin 10 days after notice and demand for paynent,
t he Comm ssioner nay collect the tax by | evy upon the person's
property. Sec. 6331(a). The Comm ssioner generally nust provide
the taxpayer witten notice of the right to a hearing before the
levy is made. Sec. 6330(a). Upon a tinely request, the taxpayer
is entitled to an adm nistrative hearing before an inparti al
of ficer or enployee of the Appeals O fice. Sec. 6330(b).

Foll owi ng the hearing, the Appeals officer nmust determ ne
whet her the collection action is to proceed, taking into account
the verification the Appeals officer has nade, the issues raised

by the taxpayer at the hearing, and whether the collection action
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bal ances the need for the efficient collection of taxes with the
legitimate concern of the taxpayer that any collection action be
no nore intrusive than necessary. Sec. 6330(c)(3).
We have jurisdiction to review the determnation if we have
jurisdiction over the type of tax involved in the case. Sec.

6330(d)(1); lannone v. Conmm ssioner, 122 T.C 287, 290 (2004).

Under section 6330(d), as recently anended, we have jurisdiction
to consider the intent to levy for a frivolous return penalty
even though such penalties remain outside of our established
jurisdiction for deficiency cases. W review on an abuse of

di scretion standard when the underlying tax liability is not in

i ssue. (Goza v. Conm ssioner, 114 T.C 176, 182 (2000).

Petitioner did not contest the existence or anpbunt of his
underlying tax liability at the CDP hearing, so we need not

consider that issue. See Ganelli v. Conni ssioner,

129 T.C. 107 (2007); Magana v. Conmm ssioner, 118 T.C. 488, 493-

494 (2002); sec. 301.6330-1(f)(2), Q&A-F5, Proced. & Adm n. Regs.
Under the abuse of discretion standard, petitioner is

required to show that respondent’s actions were arbitrary,

capricious, or wthout sound basis in fact. See Knorr v.

Conmi ssioner, T.C. Menp. 2004-212.

Respondent’ s determ nation to proceed with collection was
based on petitioner’s failure to present viable alternatives.

The only issue or alternative petitioner raised at the CDP
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heari ng was “estoppel”. Petitioner contends that the Appeals
of ficer was dism ssive of his “estoppel” claimand refused to
consider the relevant facts and argunents. Though the notices of
determ nation state “Evaluation of * * * [petitioner’s] clains is
beyond the scope of this hearing”, the Appeals officer’s
decl aration and the notices of determ nation thensel ves confirm
that the claimwas indeed considered. In determ ning whether
that treatnment of petitioner’s “estoppel” claimwas arbitrary or
capricious, we note that petitioner has couched his claimin the
formof tw separate theories: Ofset and equitable estoppel.

A Ofset

Petitioner had pending tort clains against various
Governnment officials and agencies (which did not include the
| RS). The argunent petitioner presented to the Appeals officer
was that the value of those clains exceeds and fully offsets the
anmount of his tax liabilities. He therefore clained that
respondent shoul d be estopped fromcollecting his unpaid tax
lTabilities.

The Tax Court is a Court of limted jurisdiction |acking

general equitable powers. Conmm ssioner v. MCoy, 484 U S. 3, 7

(1987). Wiile we may apply equitable principles in deciding
matters over which we are specifically granted jurisdiction, we

may not exerci se general equitable powers to expand that
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statutorily prescribed jurisdiction. Wods v. Conm ssioner, 92

T.C. 776, 784-787 (1989).

At the tinme of the CDP hearing petitioner’s tort clains had
not been |iquidated or established. Evaluating the Appeals
officer’s decision to reject his offset argunent would require us
to determne the nerits and value of the underlying clains. None
of the cases petitioner cites give the Court jurisdiction to
adj udicate torts. Furthernore, we have previously held that we
do not have jurisdiction to hear these types of offset clains.

Watts v. Conmi ssioner, T.C Meno. 1995-196 (claimthat taxpayer

was given the office of president and owed “presidency wages”);

Akins v. Conmmi ssioner, T.C Meno. 1993-256 (claimthat the

Federal Governnment was liable for taxpayer’s injuries due to
negl i gent enforcenent of crimnal laws), affd. w thout published

opinion 35 F. 3d 577 (11th Cr. 1994); Randall v. Conm ssioner,

T.C. Meno. 1993-207 (taxpayer-doctor’s claimthat another

Gover nnment agency acted as third party’ s insurer and was |iable
for services rendered), affd. w thout published opinion 29 F.3d
621 (2d Gir. 1994).

Petitioner argues that declining to hear the offset claim
denies himan opportunity to be fully heard and deprives hi m of
due process. In the case of an IRS |l evy, review is acconplished
t hrough the procedures provided in section 6330. Petitioner did

receive the hearing he was entitled to and was therefore given
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the opportunity to present whatever argunents he may have had.
Havi ng chosen not to avail hinself of that opportunity and
present any supporting evidence, petitioner cannot now conpl ain
that he is being denied due process. Even if petitioner had
presented evidence of his tort clains against other Governnent
agenci es, those clains were unproven and unliqui dated and, at the
time of his Appeals hearing, pending in the District Court.

Though petitioner phrases his offset claimin terns of
equity, essentially he is pursuing a claimfor danages agai nst
the Governnment. His only venue for relief on such a claimis in
District Court, where he already has two cases pending. W |ack
jurisdiction to consider such clains, and neither section 6320
nor 6330 provides jurisdiction to hear such clains. Likew se,
the Appeals officer was not in a position to adjudi cate whet her
petitioner’s clains, against the Governnent had nerit. Mre
inportantly, being unliquidated, petitioner’s clains could not be
consi dered as assets that would be part of a collection
alternative.

B. Equi t abl e Est oppel

Petitioner also argued that respondent was equitably
estopped fromcol |l ecting the unpaid tax because of the w ongful

actions of the C A Petitioner did not claimthat respondent had

directly engaged in any wongdoi ng. Thus, the Appeals officer’s

decision to reject the equitable estoppel argunment was not
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arbitrary or capricious because petitioner did not allege any

affirmati ve m sconduct by respondent. See WIKkins v.

Comm ssioner, 120 T.C 109, 112 (2003); Norfolk S. Corp. V.

Commi ssioner, 104 T.C. 13, 60 (1995), affd. 140 F.3d 240 (4th

Cir. 1998). Petitioner presented several extraordinary theories
attributing the ClA's all eged wongdoing to respondent under

col or of agency |aw, but he provided no evidence to support his
wld assertions. |In sum petitioner’s allegations were unfounded
and remai ned part of a plenary proceeding which, at the tinme of

t he Appeal s hearing, had no bearing on the question of whether
respondent could proceed with coll ection.

C. Concl usion

We lack the jurisdiction to consider petitioner’s offset
claim and petitioner did not present the Appeals officer with a
pl ausi bl e claimfor asserting offset or equitable estoppel.
Because petitioner presented no other viable alternatives,
respondent’s determnation to proceed with
col l ection was not an abuse of discretion. For the reasons
stated, we shall grant respondent’s notion for sunmary judgnent.

1. Petitioner’s Mdtion To Conpel

Petitioner served interrogatories on respondent after the
filing of the summary judgnent notion. He then noved to enforce

responses to the interrogatories.
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A notion to conpel discovery nust be filed no | ater than 45
days before the date set for call of the case froma tria
cal endar, unless otherw se authorized by the Court. Rule
70(a)(2). The date set for calendar call was Septenber 8, 2008.
Petitioner filed his notion to conpel after that date. Because
petitioner’s notion to conpel was untinely, his notion will be
denied. Significantly, a factual basis sufficient to decide the
merits of this case is contained in the Court’s official record,
whi ch i ncl udes pl eadi ngs, respondent’s summary judgnent notion
and petitioner’s response, trial transcript, and exhibits.

To reflect the foregoing,

An appropriate order and

decision will be entered for

r espondent .




