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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

VASQUEZ, Judge: On Cctober 18, 2004, respondent issued a
notice of final determ nation disallow ng petitioner’s request
for abatenment of interest on incone tax liabilities for 1994 and

1995. The sole issue for decision is whether respondent’s
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deci si on pursuant to section 6404! not to abate assessnents of
interest relating to petitioner’s 1994 and 1995 taxabl e years was
an abuse of discretion.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine he filed the
petition, petitioner resided in M ssissippi.

Petitioner was one of two shareholders in T.C Broone
Construction Co., Inc. (Broonme Construction), an S corporation.
Petitioner owned 60 percent of Broone Construction. Petitioner
filed his 1994 and 1995 Federal incone tax returns on Cctober 18,
1995 and 1996, respectively. The Internal Revenue Service (IRS)
audi ted Broone Construction’s returns for the 1994, 1995, and
1996 taxable years in April 1997. The audit included a review of
petitioner’s 1994, 1995, and 1996 returns. On or about February
13, 1998, the exam ning agent sent a proposed final exam nation
report to petitioner regarding his 1994, 1995, and 1996 returns.

Petitioner filed a request for consideration with the IRS
O fice of Appeals on or about April 6, 1998. On April 14, 1998,

petitioner signed a Form 872, Consent to Extend the Tine to

1 Al section references are to the Internal Revenue Code
in effect for the years in issue unless otherw se indicated, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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Assess Tax, which extended the period to assess tax for 1994
until April 15, 1999. Appeals Oficer Penny Young (M. Young)
recei ved the case on June 5, 1998.

Ms. Young worked on the case for 2 years and experienced
sone delay in processing the appeal. One delay resulted froma
tropical stormin the area. M. Young had to travel from New
Ol eans, Louisiana, to Mobile, Al abama, to neet with petitioner
and his representatives regarding the determ nations. Therefore,
t he neetings occurred roughly every few nonths. On at |east one
occasion petitioner’s representatives’ failure to attend the
meeting resulted in rescheduling. The |ongest delay resulted
fromwaiting for records to be sent frompetitioner and his
representatives to Ms. Young so she could process petitioner’s
appeal .

As a result of the delays Ms. Young requested three nore
Forns 872 while processing petitioner’s appeal. Petitioner
signed his second Form 872 on Decenber 28, 1998, extending the
period to assess tax for 1994 until Decenber 31, 1999.
Petitioner’s representative signed the third Form 872 on July 29,
1999, extending the period to assess tax for 1994 and 1995 until
April 15, 2000. Petitioner signed the fourth and final Form 872
on January 26, 2000, extending the period to assess tax for 1994

and 1995 until June 30, 2000. Ms. Young mailed the |last Form 872



- 4 -
to petitioner before Decenmber 31, 1999, but did not receive the
si gned Form 872 back until January of 2000.

In January 2000 petitioner and respondent reached a
tentative settlenment agreenent for which settlement docunents
were prepared. Petitioner signed a Form 870-AD, O fer to Wive
Restrictions on Assessnment and Col |l ecti on of Tax Deficiency and
to Accept Overassessnent, with respect to his personal incone tax
l[tability determ nation for taxable years 1994 and 1995 on
January 26, 2000. Ms. Young received the signed Form 870- AD on
February 17, 2000. Respondent’s review of the Form 870- AD
concluded in March 2000, and respondent officially closed
petitioner’s case.

Respondent assessed the deficiencies for 1994 and 1995 on
May 12, 2000. On April 15, 2001, respondent credited
over paynments from 1998, 1999, and 2000 to petitioner’s bal ance
for 1994 and 1995 resulting fromthe assessnent of deficiencies.
Thereafter, petitioner’s outstandi ng bal ance was zero.

On April 14, 2002, petitioner filed a Form 843, Caimfor
Ref und and Request for Abatenment, for his taxable years 1994,
1995, and 1996. Respondent did not act on this request for
abatenment of interest. Petitioner filed another Form 843 on
April 17, 2003. 1In June of 2004 respondent assigned I RS Exam ner
Patricia Wod (Ms. Wod) to review the request petitioner filed

on April 17, 2003. M. Wod reviewed petitioner’s April 2003
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request for abatenent of interest, and respondent issued an IRS
Letter 2289(DO tentatively denying the April 2003 request on
August 17, 2004. Petitioner failed to respond to the IRS Letter
2289(DO), and respondent issued a final determ nation letter on
Oct ober 18, 2004.

OPI NI ON

Secti on 6404(e)

Pursuant to section 6404(e)(1), the Conmm ssioner may abate
t he assessnent of interest in two situations: (1) Wen a
deficiency is attributable to an error or delay by an officer or
enpl oyee of the IRS in performng a mnisterial act, or (2) when
interest is assessed on any paynent of certain taxes (including
inconme tax) to the extent that an error or delay in such paynent
is attributable to an officer or enployee of the IRS being
erroneous or dilatory in performng a mnisterial act.? An error
or delay by an officer or enployee of the IRS shall be taken into
account only if no significant aspect of such error or delay can

be attributed to the taxpayer involved, and after the I RS has

2 In 1996, sec. 6404(e) was anended by the Taxpayer Bill of
Rights 2, Pub. L. 104-168, sec. 301(a), 110 Stat. 1457 (1996), to
permt the Comm ssioner to abate the assessnent of interest
attributable to IRS errors or delays in perform ng both
managerial and mnisterial acts. The anmendnent applies to
interest accruing with respect to deficiencies for taxable years
begi nning after July 30, 1996, and therefore does not apply to
the matter before us.
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contacted the taxpayer in witing with respect to such deficiency
or paynent. Id.

A “mnisterial act” is a procedural or nmechanical act that
does not involve the exercise of judgnment or discretion and that
occurs during the processing of a taxpayer’s case after al
prerequisites to the act, such as conferences and review by
supervi sors, have taken place. Sec. 301.6404-2T(b)(1), Tenporary
Proced. & Admin. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).° A
deci sion concerning the proper application of Federal tax |aw (or
ot her Federal or State law) is not a mnisterial act. 1d.

Even where errors or delays are present, the Conm ssioner’s
decision to abate interest remains discretionary. See sec.

6404(e)(1); Mekulsia v. Conmm ssioner, T.C Menp. 2003-138, affd.

389 F.3d 601 (6th Gr. 2004). Wen Congress enacted section
6404(e), it did not intend the provision to be used routinely to
avoi d paynent of interest. Rather, Congress intended abatenent
of interest to be used only where failure to do so “woul d be

wi dely perceived as grossly unfair.” H Rept. 99-426, at 844

3 Final regulations under sec. 6404 were issued on Dec. 18,
1998, and contain the sane definition of a mnisterial act as do
the tenporary regulations. See sec. 301.6404-2(b)(2), Proced. &
Adm n. Regs. The final regulations generally apply to interest
accruing on deficiencies or paynents of tax described in sec.
6212(a) for taxable years beginning after July 30, 1996, and do
not apply to the years at issue in this case. See sec. 301.6404-
2(d)(1), Proced. & Adm n. Regs.
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(1985), 1986-3 C.B. (Vol. 2) 1, 844; S. Rept. 99-313, at 208
(1986), 1986-3 C.B. (Vol. 3) 1, 208.

1. St andard of Revi ew and Burden of Proof

When review ng the Comm ssioner’s determ nation not to abate
interest, we apply an abuse of discretion standard. See sec.

6404; Canerato v. Conm ssioner, T.C Meno. 2002-28. The taxpayer

bears the burden of proof with respect to establishing an abuse
of discretion. See Rule 142(a). |In order to prevail, the

t axpayer mnmust establish that in not abating interest the
Comm ssi oner exercised his discretion arbitrarily, capriciously,

or without sound basis in fact or | aw. Lee v. Comm ssioner, 113

T.C. 145, 149 (1999); Wodral v. Comm ssioner, 112 T.C 19, 23

(1999).
I11. Analysis

Petitioner contends that respondent’s treatnment of him
during the audit and Appeals process was unfair and harsh and has
resulted in the accrual of interest that should be abated.
Petitioner’s general allegations of unfair treatnent by the IRS
do not establish a mnisterial error by respondent such that
i nterest accrued on petitioner’s deficiencies should be abated.
During the trial petitioner’s testinony strayed repeatedly from
mnisterial error to the underlying tax liability, which

petitioner hinself accepted by signing the settlenent docunents.
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Petitioner alleged that respondent failed to inform himthat
he was not required to sign the Fornms 872. M. Young testified
that she explained to petitioner and his representatives the
option of either signing the Forns 872 or having a notice of
deficiency issued. Regardless, all Forns 872 were sent to
petitioner before the effective date of section 6501(c)(4)(B)
whi ch provides: “The Secretary shall notify the taxpayer of the
taxpayer’s right to refuse to extend the period of limtations,
or tolimt such extension to particular issues or to a
particul ar period of tinme, on each occasi on when the taxpayer is
requested to provide such consent.” Congress enacted section
6501(c)(4)(B) in 1998, and it is effective for requests for
consent to extend the period to assess tax nade after Decenber
31, 1999. Internal Revenue Service Restructuring and Reform Act
of 1998, Pub. L. 105-206, sec. 3461(b)(2), (c), 112 Stat. 764.
Thus, section 6501(c)(4)(B) is inapplicable to the Fornms 872
petitioner signed because respondent’s requests that petitioner
sign themwere all made prior to Decenber 31, 1999.

Petitioner has not established an error or delay by
respondent in performng a mnisterial act within the neaning of
section 6404(e) that would require abatenent of interest.

We concl ude that respondent’s determ nation not to abate
interest was not arbitrary, capricious, or without sound basis in

fact or law. In reaching all of our hol dings herein, we have
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considered all argunents nade by the parties, and to the extent
not nentioned above, we find themto be irrelevant or wthout
merit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




