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CARLUZZO, Special Trial Judge: This case for the

redeterm nation of a deficiency was heard pursuant to the
provi sions of section 7463.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1 Section references are to the Internal Revenue Code of
1986, as anended, in effect for the relevant period, and Rule
references are to the Tax Court Rules of Practice and Procedure.
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this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a $6, 271 deficiency, a $1, 698. 15
section 6651(a)(1) addition to tax, and a $1, 254. 20 section
6662(a) accuracy-related penalty with respect to petitioners’
1997 Federal incone tax.

The issues for decision are: (1) Wiether petitioners are
entitled to a trade or business expense deduction for rent in
excess of the amount allowed by respondent; (2) whether
petitioners failed to file a tinely 1997 Federal incone tax
return, and if so, whether their failure was due to reasonabl e
cause; and (3) whether the underpaynent of tax required to be
shown on petitioners’ 1997 Federal incone tax return is due to
negligence or intentional disregard of rules or regul ations.

Backgr ound

Sone of the facts have been stipulated and are so found. At
all times relevant petitioners were married to each other.2 They
filed a joint Federal incone tax return for 1997. References to
petitioner are to Gary S. Brown.

Petitioner is an attorney. During all times relevant, he
conducted the practice of |law as sole proprietorship in the Los

Angeles, California, area. From May 1992 through Novenber 1995,

2 Petitioners separated and di vorced from each ot her
foll ow ng the year in issue.
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his law offices were | ocated in | eased space pursuant to a
subl ease (the | ease)® petitioner entered into with a Georgi a
partnership (the lessor). As relevant here, the | ease obligated
petitioner to nmake rental paynents of $3,700 per nonth from
January through October 2003, and $6, 900 per nonth thereafter.
Petitioner paid only portions of the rent due under the |ease
during 1993 and 1994, and he nmade none of the rent paynents due
under the |ease during 1995, as shown on the follow ng table

(amounts are rounded and include incidental charges):

Year Rent (Annual) Due Per Lease Rent Paid
1993 $55, 395 $43, 900
1994 84, 738 57, 248
1995 84, 915 - 0 -

In connection with his | aw practice, petitioner also rented
a storage facility where he stored client records. He paid $500
per nonth for the storage facility throughout the years 1993
t hrough 1995.

Towards the end of 1995, petitioner’s rental arrearages
under the | ease were substantial. As it turned out, he was sued
by the lessor in Cctober 1995, and according to petitioner “the
anount in controversy” in that |awsuit “exceed[ed] $100, 000".
Utimtely the |aw suit was settled by agreenent between

petitioner and the lessor. |In accordance with that settlenent

3 The termof the sublease ran from May 15, 1992 until
Sept. 30, 1996.
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agreenent, paynents totaling $137,150 were nade by petitioner to
the |l essor during 1997. Petitioner vacated the prem ses covered
by the | ease as of Novenber 30, 1995. As best can be determ ned
fromthe record, petitioner relocated his |law offices and
continued his |aw practice sonetinme towards the end of 1995 or
begi nni ng of 1996.

Petitioners filed joint Federal inconme tax returns for the
years 1993, 1994, and 1995. Each of the those returns includes a
Schedule C, Profit or Loss From Busi ness, on which itens of
i nconme and expense deductions relating to petitioner’s practice
of law are clainmed. Each Schedule C shows a deduction for “rent”

“ot her business property” as foll ows:

Year Anpunt
1993 $48, 493
1994 65, 852
1995 85, 092

Petitioners also filed a joint Federal income tax return for
1997, and that return also includes a Schedule Crelating to
petitioner’s law practice. As relevant here, on that Schedule C
petitioner clainms a $23,822 deduction for “rent” “other business
property”. During the course of the exam nation of petitioners’
1997 return, an amended Schedule C was submtted to the revenue
agent conducting the exam nation. The anended Schedul e C shows a
$160, 972 deduction for “rent” “other business property”,

consi sting of the anmount originally clainmed, plus the $137,150



-5-
paynment made by petitioner to settle the lawsuit involving the
| ease.

Petitioners’ 1997 return was prepared by Julie Brown, who
al so had sone responsibility for bookkeeping and check witing in
connection wth petitioner’s | aw practice, but who has no
specialized training in accounting or bookkeeping. At trial, she
testified to the many errors and irregularities in connection
with the records of petitioner’s |aw practice, as well as itens
shown on their 1997 return. Taking into account an extension to
file, that return was due to be filed on or before August 15,
1998,% but it was not filed until Cctober 16, 1998.

In the notice of deficiency that forns the basis for this
case, respondent allowed $62,501 of the rent deduction clainmed on
t he anended Schedule C. According to respondent, the portion of
the rent deduction not allowed ($98,471) is the anount that
duplicates rent with respect to the | ease already deducted and
al l owed on petitioners’ 1993, 1994, and 1995 Federal incone tax
returns. Oher adjustnments nmade in the notice of deficiency have

been agreed to by the parties and need not be discussed.

4 The parties stipulated that the Apr. 15, 1998, nornma
filing due date was extended at |east until Aug. 15, 1998. No
expl anati on has been provided regarding the conputation in the
noti ce of deficiency show ng the due date as Apr. 15, 1998.
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Di scussi on

The nature of the issue in this case calls into question the
met hod of accounting used by petitioner in his |law practice
during the year in issue, as well as the years 1993, 1994, and
1995. The stipulation of facts filed in this case is silent with
respect to the nmethod of accounting used by petitioner in
conputing the inconme and deductions shown on the Schedules C for
his |l aw practice for those years. Gven the nature of the
di sputed issue in this case, the failure to stipulate what woul d
seemto be a fundanental point |eads us to conclude that there is
no agreenent between the parties with respect toit. In the
absence of an agreenent between the parties regarding
petitioner’s accounting nmethod, and in the absence of any
per suasi ve evidence as to petitioner’s accounting nethod,® we
proceed w t hout making any specific finding regarding the nethod
of account used by petitioner in conputing the inconme and
deductions of his [aw practice, or whether that nmethod changed
fromyear to year.

According to petitioners, petitioner is entitled to a
deduction for the $137,150 paid to the lessor in 1997 in

settlenment of the lawsuit regarding the | ease. Respondent agrees

5> According to the Schedules C, petitioner used the “cash”
met hod of accounting, but the many errors and irregularities on
the Schedule Cincluded with petitioners’ 1997 return invite us
to ignore nmuch of the information reported on the Schedul es C.
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that the paynent m ght have otherw se given rise to a deduction
for 1997 under section 162, but clains that $98,471 of that
paynment duplicates expenses already deducted by petitioner in
prior years. As respondent views the matter, petitioners are not
entitled twice to deduct the sane expense. Petitioners agree
with that principle, but argue that the rent deductions cl ai nmed
in 1993, 1994, and 1995 do not relate entirely to the | ease.
According to petitioners, the rent expense deductions clainmed in
1993, 1994, and 1995 include, in part, rent expenses connected to
the |l ease, and, in part, rent expenses not connected to the

| ease.

For exanple, petitioners claimthat they paid $500 per nonth
in storage fees for client records not stored on the prem ses
covered by the | ease. They also suggest that a portion of the
rental expense deduction shown in 1993, 1994, and 1995 m ght have
i ncl uded sone office in the hone expenses.

W reject petitioners’ claimon this latter point. There is
insufficient evidence in the record to support any finding
regardi ng the use of petitioners’ residence for business purposes
during any of the relevant periods. W accept their claim
however, that a portion of the rent deduction clainmed in the
years 1993, 1994, and 1995 related to rent expenses not connected

with the | ease.
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Qur finding in this regard has the foll ow ng consequences.
There is no duplication with respect to the rent expense
deduction clainmed on the Schedules C for the years 1993 and 1994.
So nuch of respondent’s reduction of the $137, 150 settl enent
paynent as is attributable to a duplication for those years is
rejected. Wth respect to 1995, we find that all but $6, 000 of
t he $85, 092 rent deduction claimed for that year has been
duplicated in the rent deduction clainmed for 1997. Therefore
$79, 000 of the $137, 150 settlenment paynent is not allowable in
1997.

Respondent inposed an addition to tax under section
6651(a)(1). Briefly stated, that section provides for an
addition to tax if a return is not filed on or before the date
that the return is due, unless the delay in filing is due to
reasonabl e cause and not wllful neglect.

Petitioners’ 1997 return was received and filed by
respondent on Cctober 16, 1998. According to respondent’s
records, that return was due to be filed on or before August 15,
1998. Petitioners do not dispute the date that respondent cl ains
to have received their 1997 return; furthernore, they make no
claimthat inposition of the addition to tax is inappropriate
because they had reasonabl e cause for their failure to file a
tinmely return. Instead, they claimthat their 1997 return was

not filed late. According to petitioners, they had been granted
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an additional extension until October 15, 1998, to file that
return, and they did so in atinely fashion. See sec. 7502.
Respondent has no record of the additional extension, and
petitioners’ evidence on the point is |less than conpelling.
Respondent’s inposition of the section 6651(a)(1l) addition to tax
is sustained, but in an anount that takes into account the August
15, 1998, extended due date of petitioners’ 1997 return.
Respondent al so i nposed a section 6662(a) penalty on the
under paynment of tax required to be shown on petitioners’ 1997
return. In addition to other reasons, if any portion of an
under paynment of tax required to be shown on a taxpayer’s return
is due to negligence, then the section 6662(a) penalty is
applicable. The many errors and irregularities admtted to by
petitioners with respect to their 1997 return nmake it clear that
the inposition of the section 6662(a) penalty is appropriate with
respect to the entire underpaynent of tax, which in this case is
conputed in the same manner as the deficiency. See sec. 6664(a).
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




