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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code as anmended, and all Rule references are to the Tax

Court Rules of Practice and Procedure.
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This matter is before the Court on respondent’s notion for
summary judgnent, filed pursuant to Rule 121. As explained in
nore detail below, we shall grant such notion in part and deny
the notion in part. W shall also, on the Court’s own noti on,
dismss for lack of jurisdiction and strike as to the taxable
years 1997, 1998, and 1999.

Backgr ound

The record reflects and/or the parties do not dispute the
followng facts. On Novenmber 10, 2000, respondent sent to
petitioner a notice of intent to | evy regarding unpaid i ncone tax
liabilities for 1997, 1998, and 1999. Petitioner did not request
an Appeals Ofice hearing with respect to this notice. On April
10, 2002, respondent sent to petitioner a notice of intent to
| evy regarding unpaid inconme tax liability for 2000. Petitioner
tinely requested an Appeals Ofice hearing wwth respect to the
April 10, 2002, noti ce.

During the period Novenber 2002 through part of July 2003,
representatives of the IRS unsuccessfully attenpted to contact
petitioner by tel ephone and letter. A July 1, 2003, letter from
the IRS Appeals Ofice advised petitioner that he was entitled to
a hearing for the 2000 tax year pursuant to section 6330. The
letter further advised that since a tinely request for hearing
was not made for 1997, 1998, and 1999, an equival ent hearing

woul d be permitted as to those years. However, the letter
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further advised that there was no right to dispute a decision by
the Appeals Ofice. In July and August 2003, there were
communi cati ons between petitioner and the |IRS.

On August 4, 2003, the IRS representative received by fax
frompetitioner a Form 433-A, Collection Information Statenent
for Wage Earners and Sel f - Enpl oyed | ndi vi dual s, contai ni ng
financial information provided by petitioner. The IRS
representative concluded that the information included in the
statenent was inconplete and inaccurate. Petitioner was advised
of the above in a tel ephone conference.

On August 15, 2003, respondent issued a Notice of
Det erm nation Concerning Collection Actions(s) wth respect to
t he taxabl e year 2000, inform ng petitioner of the opportunity to
file a petition with this Court, and that the IRS woul d proceed
with collection action if no petition was filed. Also, on August
15, 2003, respondent issued petitioner a Decision Letter with
respect to the taxable years 1997, 1998, and 1999. The letter
advi sed petitioner of the IRS s intent to proceed with collection
action and further that petitioner would not have an additi onal
opportunity to dispute the decision, since a request for hearing
was not filed wwthin the tinme provided under section 6330.

A petition was filed with the Court on Septenber 22, 200S3.

At the tinme the petition was filed, petitioner resided in Mreno

Valley, California. The petition indicates that the dispute
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relates to the taxable years 1997, 1998, 1999, and 2000. As a
basis for the relief requested, the petition states: “I"min the
process of having my previous tax returns reviewed by anot her
CPA. | also would like a settlenent on ny account so that | can
begin to nove forward. | have been laid off twice in the past 3
years and have sone financial hardship.”

Wthin the notion for summary judgnment, respondent asks that
we dismss this case for lack of jurisdiction as to the taxable
years 1997, 1998, and 1999.

Di scussi on

Section 6331(a) provides that if any person |liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary is authorized to
col l ect such tax by way of |evy upon the person’s property.
Section 6331(d) provides that at |east 30 days prior to
proceeding with enforced collection by way of a levy on a
person’s property, the Secretary is obliged to provide the person
with a final notice of intent to |evy, including notice of the
adm ni strative appeals available to the person.

Section 6330(a) provides that the Secretary shall notify a
person in witing of his or her right to an Appeals Ofice
hearing regarding a notice of intent to levy. Section 6330(a)(2)
provi des that the prescribed notice shall be provided not |ess

than 30 days before the day of the first levy with respect to the
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anount of the unpaid tax for the taxable period. Further,
section 6330(a)(3)(B) provides that the prescribed notice shal
explain that the person has the right to request an Appeals
O fice hearing during the 30-day period under the paragraph (2).
Section 6330(c) prescribes the matters that may be rai sed by
a taxpayer at an Appeals Ofice hearing. The section provides
that a taxpayer may raise collection issues such as spousal
def enses, the appropriateness of the Comm ssioner’s intended
collection action, and possible alternative neans of collection,
such as an offer in conpromse. Section 6330(c)(2)(B) provides
that the existence and anmount of the underlying tax liability can
be contested at an Appeals Ofice hearing only if the taxpayer
did not receive a notice of deficiency for the taxes in question
or did not otherw se have an earlier opportunity to dispute such

tax liability. Goza v. Conm ssioner, 114 T.C 176, 179 (2000).

Where the Appeals O fice issues a determnation letter to a
t axpayer follow ng an adm ni strative hearing, section 6330(d)(1)
provi des that the taxpayer will have 30 days to file a petition

for reviewwith the Tax Court or Federal District Court. Craig

v. Comm ssioner 119 T.C 252, 257-258 (2002); Moorhous v.

Comm ssioner, 116 T.C 263, 268 (2001). W have held that the

Court’s jurisdiction under sections 6320 and 6330 depends on the
i ssuance of a valid determnation letter and the filing of a

tinely petition for review Craig v. Conm ssioner, supra at 256;
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Lunsford v. Conmm ssioner, 117 T.C. 183 (2001); Ofiler v.

Comm ssioner, 114 T.C 492, 498 (2000).

Taxabl e Years 1997, 1998, and 1999

As indicated, on Novenber 10, 2000, respondent issued
petitioner a notice of intent to levy with respect to the taxable
years 1997, 1998, and 1999.! Since a tinely request for an
Appeal s Ofice hearing was not made, respondent offered
petitioner an equivalent hearing. Sec. 301.6330-1(i) (1), Proced.

& Admn. Regs.; see Craig v. Conm ssioner, supra at 258. In

response to the Appeals Ofice hearing, respondent issued a
decision letter on August 14, 2003. The decision letter did not
purport to be a determ nation pursuant to section 6320 or 6330.

Kennedy v. Conm ssioner, 116 T.C 255 (2001).

Consistent with the foregoing, we shall dismss for |ack of
jurisdiction so nuch of the case that seeks review of the taxable
years 1997, 1998, and 1999 on the ground that the Appeals Ofice
did not nake a determnation with respect to those taxable years.
In addition we shall strike all references in the petition to the

t axabl e years 1997, 1998, and 1999. 2

! Respondent did not attach copy(s) of notice(s) of intent
to levy. In his notion, respondent referred to transcripts of
account attached as exhibits. Respondent references the
transcripts as evidence that the notice(s) of intent to | evy were
sent to petitioner. Petitioner does not appear to dispute that
notice(s) of intent to levy was properly sent to petitioner’s
| ast known address.

2 |t would have been better practice for respondent to file
(continued. . .)



Taxabl e Year 2000

As indicated, a tinely petition was filed in response to the
notice of determnation as to the 2000 taxable year. Petitioner
does not appear to dispute the underlying tax liability, and,
accordingly, we review the Comm ssioner’s admnistrative

determ nation for abuse of discretion.® Lunsford v.

Conmi ssi oner, supra at 185; Goza v. Conm ssioner, supra at 181-

182.

The Appeals Ofice summary reflects that an offer in
conprom se was submitted by petitioner on February 16, 2001.4
The offer in conprom se was returned to petitioner on March 1
2002, for failure to provide required supporting financial data.
In his request for an Appeals Ofice hearing (Form 12153, Request
for a Collection Due Process Hearing) dated April 24, 2002,

petitioner left blank the section of the form which states:

2(...continued)
a notion to dismss for lack of jurisdiction and to strike, under
t hese circunmstances. See Rules 52, 53, and 54. However, given
that it is clear that we do not have jurisdiction, and that we
cannot ignore a jurisdictional issue sinply because the parties
have not filed an appropriate notion, the Court, on its own
nmotion, wll dismss and strike as appropriate. Fernandez v.
Conm ssioner, 114 T.C 324, 328 (2000); Naftel v. Conmm ssioner,
85 T.C. 527, 530 (1985).

® It is not clear fromthis record whet her the anpbunt due
for the taxable year 2000 results from an under paynent or an
understatenent. Petitioner did not assert at the Appeals Ofice
| evel that he disputed the underlying tax liability, nor does he
articulate any such dispute in this proceeding.

4 A copy of the offer in conprom se was not nmade part of
the record in this case.
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“Notice of Levy/Seizure (Explain why you don’t agree. Use extra
sheets if necessary.)”. By fax transmtted August 4, 2003,
petitioner submtted a partially conpleted Form 433-A to the |IRS.
The Appeals O ficer concluded that information as to i nconme
received by petitioner’s wife was omtted fromthe financi al
statenent. The Appeals Oficer conducted a tel ephone conference
on August 5, 2003, wherein petitioner was advised that the
financial statenent failed to include full financial information
of the household. Petitioner advised the Appeals Oficer that he
woul d not be interested in an install nent agreenent for an anount
t hat exceeded $50 per nonth. On August 15, 2003, the Appeals
O ficer issued the notice of determ nation advising that there
were no collection alternatives avail abl e.

Based on this record, we conclude that respondent did not
abuse his discretion. Respondent determ ned that petitioner did
not submt conplete or accurate information to respondent.
Respondent gave petitioner an opportunity to correct and conplete
financial information, yet petitioner failed to do so.

Petitioner has failed to raise a spousal defense or make a valid
chal | enge to the appropriateness of respondent’s intended

coll ection action. These issues are now deened conceded. See
Rul e 331(b)(4). Accordingly, we conclude that respondent’s

determ nati on was not an abuse of discretion.



- 9 -
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

An appropriate order and

order of decision will be

entered.



