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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

WHERRY, Judge: Respondent determ ned a Federal incone tax
deficiency for petitioner’s 1997 taxable year in the anount of
$13,504 and additions to tax pursuant to section 6651(a)(1l) and
(2) of $2,506.27 and $2, 784. 75, respectively, and pursuant to
section 6654 of $585.91.! After concessions,? the issues for
deci sion are:

(1) Whether petitioner is liable for a deficiency in the
anount of $13,504 for the 1997 taxable year; and

(2) whether petitioner is liable for additions to tax under
sections 6651(a)(1) and 6654.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. At the tine this petition
was filed, petitioner resided in Reading, Pennsylvani a.

Petitioner was marri ed as of Decenber 31, 1997.

1 Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code (Code) in effect for the year in issue,
and all Rule references are to the Tax Court Rul es of Practice
and Procedure.

2 By answer, respondent conceded the sec. 6651(a)(2) penalty
and sought a correlative increase of $278.48 in the sec.
6651(a) (1) addition to tax, on grounds that the limtations
contained in sec. 6651(c)(1) no |onger applied.
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During 1997, petitioner received wages in the anmount of
$63, 101. 50 from his enployer, National Software, and interest
income in the anobunt of $20 fromthe State of California,
resulting in total taxable income for the year of $63,121.50.
National Software w thheld $2,365 in Federal income tax from
petitioner’s salary during 1997. Petitioner did not file a tax
return for 1997. Respondent issued a notice of deficiency on
Decenber 30, 2002, and determ ned additions to tax. Petitioner
tinely filed a petition disputing the deficiency and additions to
tax, which petition included | engthy tax protester argunents.
Petitioner is not the subject of any crimnal investigation.

OPI NI ON

Contentions of the Parties

Petitioner contends that he is not required to file a
return. He argues that he has already paid the taxes due through
his withholdings, in that his filing status of “married, filing
jointly” and his 10 total exenptions for hinself, his wife, and
his eight children were nore than sufficient to reduce his tax
liabilities to an anount fully covered by the w thheld
Federal inconme tax. |In addition, petitioner raises tax protester
argunents under the Fourth, Fifth, Ninth, Thirteenth, and
Si xteenth Amendnents to the Constitution in opposition to the

filing requirenment.
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Respondent, noting that there is no dispute as to

petitioner’s inconme, clains that petitioner’s deficiency is

properly determ ned on the basis of “married, filing separately”

filing status with a standard deducti on and one exenpti on.

Respondent points to the fact that petitioner did not provide any

docunentation with respect to his eight children, other than

clai mng exenptions for themon his Form W4, Enployee’s

Wt hhol ding Al |l owance Certificate, and that petitioner did not

file a joint return or elect to item ze his deductions.

1. Petitioner’s Incone Tax Liability

A. General Rul es

Respondent’s determ nation of petitioner’s tax liability is
presuned correct, and petitioner bears the burden of proving that

the determnation is inproper. Wlch v. Helvering, 290 U S 111

115 (1933); Rule 142(a). Al though section 7491 may shift the
burden to respondent in specified circunstances, petitioner here
did not satisfy the prerequisites under section 7491(a)(1l) and
(2) for such a shift.

B. Filing Requirenent

The Code inposes a Federal tax on the taxable incone of

every individual. Sec. 1. Guoss incone for the purposes of
cal culating taxable incone is defined as “all inconme from
what ever source derived”. Sec. 61(a). Every U S. resident

i ndi vi dual whose gross incone for the taxable year equals or
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exceeds the exenption anount is required to nmake an incone tax
return. Sec. 6012(a)(1)(A). Petitioner had gross incone
totaling $63,121.50 from wages and interest for taxable year
1997. The exenption amount for taxable year 1997 was $2, 650.
Petitioner’s gross incone exceeded the exenption anmount for the
1997 taxable year, and petitioner was therefore required to file
an income tax return.

C. Filing Status

In order to qualify to cal culate tax under rates applicable
to “Married Individuals Filing Joint Returns”, an individual nust
make a joint return with his or her spouse pursuant to section
6013. Sec. 1(a)(1). Joint filing status is not all owabl e,
unless a joint returnis filed and nmade a part of the record
before the case is submtted to our Court for decision. Phillips

v. Conmm ssioner, 86 T.C. 433, 441 n.7 (1986), affd. in rel evant

part 851 F.2d 1492 (D.C. Gr. 1988)(“where the taxpayer has filed
no return as of the date the case is submtted for decision * * *
no returns would be in the record, and, therefore, no joint

filing status could be clained.”); Gudenschwager v. Conm SSioner,

T.C. Meno. 1989-6 (“If a taxpayer has not filed a return by the
time his case is submtted for decision, it is too late for the
taxpayer to file a joint return and elect joint filing status. *

* * |nthis situation, no returns would be in the record, so this
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Court woul d have no basis for finding that the taxpayer had joint
return status.”).

Nei t her petitioner nor his spouse filed any returns, joint
or otherwi se. Thus, petitioner is not entitled to claimjoint
filing status. A married person who does not make a joint return
with his or her spouse nmust use rates specified for “Married
I ndi viduals Filing Separate Returns”. Sec. 1(d). Therefore,
respondent was correct in calculating petitioner’s taxes on a
married filing separately basis.

D. Dependency Exenption Deducti ons

The Suprene Court has stated that the extent of any
al l owabl e deduction is a matter of |legislative grace. New

Colonial Ice Co. v. Helvering, 292 U S. 435, 440 (1934).

Petitioner alleges that he filed a Form W4, indicating a total
of 10 exenptions. He argues that the Form W4 is proof of his
entitlement to his clained 10 exenpti ons.

However, petitioner’s Form W4 is nothing nore than his
certification that he believes he is entitled to a claimed nunber
of withholding allowances. FormW4 is nmerely a declaration
enabl ing enpl oyers to determ ne the anmount of Federal incone tax
to wthhold froman individual’s pay. The formis forwarded to
the Internal Revenue Service (IRS) by the enployer only if: (1)
The taxpayer clains nore than 10 all owances, and (2) the taxpayer

clainms “exenpt” and the taxpayer’s wages are nore than $200 per
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week. | RS Publication 505, Tax Wthhol ding and Esti mated Tax, at
10 (Rev. Decenber 1997 ed.). Petitioner’s argunent that
respondent should have taken into account his clainmed 10
exenptions based on an awareness of petitioner’s Form W4
declaration is m spl aced.

Petitioner is entitled to a deduction for at |east one
exenption for hinself pursuant to section 151(b). In addition,
an exenption is also allowed for each dependent. |In cases where
ajoint returnis not filed, an additional exenption is permtted
for a spouse only if the spouse does not have any gross inconme
and “is not the dependent of another taxpayer”. Sec. 151(b). In
order for a “son or daughter of the taxpayer” to be considered a
dependent for 1997, the child nust receive over half of his or
her support fromthe taxpayer during the 1997 taxabl e year.
Section 152(a)(1). |If the child s inconme for 1997 exceeded
$2, 650, the child nmust al so be under age 20 or a student under
age 24 at Decenber 31, 1997. Sec. 151(c)(1).

However, no exenption is allowed for any individual unless a
Taxpayer ldentification Nunber (TIN) for the individual is

provided on the return claimng the exenption. Sec. 151(e).?

3 Sec. 151(e) provides:

SEC. 151 (e). ldentifying Information Required.--
No exenption shall be allowed under this section with
respect to any individual unless the TIN of such
i ndi vidual is included on the return claimng the
(continued. . .)
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A TINis the identifying nunber of the individual as issued for
soci al security account purposes. Secs. 6109(d), 7701(a)(41).

Petitioner did not provide any information as to the gross
income or the filing status of his spouse. Thus, we cannot
conclude that petitioner should be permtted an exenption
deduction for his spouse. Simlarly, petitioner failed to
provi de not only the nanes and qualifying information of the
i ndi vi dual s he cl ai ns as dependents, but he also neglected to
furnish any TINs. Accordingly, petitioner is not allowed
exenptions for any dependents or his spouse; petitioner is
entitled to a single exenption for hinself.

E. Standard Deducti on

An i ndividual who does not elect to item ze his deductions
is entitled to the standard deduction. Sec. 63(b). An
i ndi vidual may item ze his deductions for a particular taxable
year by electing to do so under section 63(e). However, an
i ndi vi dual nmust nake the election on the taxpayer’s return in
order for item zation to be permtted. Sec. 63(e)(2).

Petitioner did not file a tax return. Therefore, petitioner
coul d not have made an election to item ze his deductions.
Absent a valid election to item ze deductions, petitioner is

entitled only to the standard deducti on.

3(...continued)
exenpti on.
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I[11. Constitutionality of the Filing Requirenent

Qur tax system the Code, and the Tax Court have been firmy

established as constitutional. Crain v. Commi ssioner, 737 F.2d

1417, 1417-1418 (5th Cr. 1984); Gnter v. Southern, 611 F. 2d

1226, 1229 (8th G r. 1979). Furthernore, each of petitioner’s
specific constitutional argunents has been resoundingly rejected

by the courts. See, e.g., 4th Amendnent--Edwards v.

Conmm ssi oner, 680 F.2d 1268, 1270 (9th G r. 1982) (“Requiring

taxpayers, who institute civil proceedi ngs protesting deficiency
notices, to produce records or face dism ssal constitutes no
i nvasi on of privacy or unlawful search and seizure”);* 5th

Amendnent--United States v. Sullivan, 274 U S. 259, 263 (1927)

(ruling that taxpayers cannot use the Fifth Amendnent to “refuse
to make any return at all”);® 9th Anendnment--Tingle v.

Comm ssioner, 73 T.C. 816, 816 (1980)(ruling that the Ninth

Amendnent was “not intended to abridge the specific power of

4 Boyd v. United States, 116 U.S. 616 (1886), relied on by
petitioner, is inapplicable in that the case dealt exclusively
with a crimnal, rather than a civil, nmatter. See also Mapp v.
Chio, 367 U S. 643 (1961)(sane); Weks v. United States, 232 U. S.
383 (1914) (sane).

>In order for an individual to claimthe applicability of
the privilege against self-incrimnation, there nust be a “real
and appreci abl e danger” fromthe “substantial hazards of self
incrimnation”, and the individual nmust have “reasonabl e cause to
apprehend [such] danger froma direct answer to questions posed
to hinf. Neff v. Conm ssioner, 615 F.2d 1235, 1239 (9th Gr.
1980) (quoting Hoffman v. United States, 341 U. S. 479, 486
(1951)).
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Congress to lay and coll ect taxes from whatever source derived”);

13t h Anendnent - - Kasey v. Conm ssioner, 457 F.2d 369, 370 (9th

Cr. 1972)(ruling that there was no nerit to the argunment that
the “record keeping requirenments and the requirenment that

t axpayers shall prepare and file their tax returns, as
established by the Internal Revenue Code and the Internal Revenue
Service, violate their privilege against self-incrimnation under
the Fifth Anendnent and anmount to involuntary servitude,

prohi bited by the Thirteenth Amendnent”) affg. 54 T.C. 1642

(1970); 16th Anmendnent--Abrans v. Conmm ssioner, 82 T.C 403, 406-

407 (1984) (“The Federal incone tax |aws are constitutional. * * *
The whol e purpose of the 16th Amendnment was to relieve all incone
t axes when inposed * * * froma consideration of the source
whence the incone was derived”).

V. Additions to Tax

Respondent bears the “burden of production in any court
proceeding with respect to the liability of any individual for
any * * * addition to tax”. Sec. 7491(c). To neet this burden,
t he Conm ssi oner nust cone forward wth sufficient evidence
indicating that it is appropriate to i npose the relevant penalty

or addition to tax. Hi gbee v. Commi ssioner, 116 T.C. 438, 446

(2001). In instances where an exception to the penalty or
addition of tax is afforded upon a showi ng of reasonabl e cause,

t he taxpayer bears the burden of showi ng such cause. 1d. at 447
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Respondent al so has the burden of proof with respect to any

i ncreases in anount over those shown in the notice of deficiency.
Rul e 142(a).

Section 6651(a) provides that there will be a 5-percent
addition to tax for each nonth the return is late, not to exceed
25 percent in the aggregate, inposed upon a taxpayer for failure
to file a tax return or pay tax, unless such failure to file is
due to reasonabl e cause and not due to willful neglect. Although
not defined in the Code, “reasonable cause” is viewed in the
applicabl e regul ations as the “exercise of ordinary business care
and prudence”. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs; see

also United States v. Boyle, 469 U S. 241, 246 (1985). “WIIful

neglect” can be interpreted as a “conscious, intentional failure

or reckless indifference.” United States v. Boyle, supra at 245.

Based on the record in this case, we conclude that respondent’s
rel evant burdens of production and proof have been net, and
petitioner has not provided any evidence that his failure to file
was due to reasonabl e cause. Therefore, the Court sustains the
inposition of an addition to tax under section 6651(a)(1).

Section 6654(a) provides for an addition to tax for failure
to pay estimated i ncone tax where there has been an under paynent
of estimated taxes by a taxpayer. Since the Court finds that

petitioner’s situation does not fall within any of the specified
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exceptions under section 6654(e), petitioner also is |liable for
this addition to tax.

V. Section 6673 Penalty

Section 6673 allows this Court to award a penalty to the
United States in an anobunt not in excess of $25,000 for
proceedi ngs instituted by the taxpayer primarily for delay or for
proceedi ngs in which the taxpayer’s position is frivolous or
groundl ess. “A petition to the Tax Court, or a tax return, is
frivolous if it is contrary to established | aw and unsupported by
a reasoned, colorable argunent for change in the law.” Col eman

v. Comm ssioner, 791 F.2d 68, 71 (7th G r. 1986) (i nposing

penal ti es on taxpayers who made frivol ous constitutional
argunments in opposition to the inconme tax). Courts have rul ed
that constitutional defenses to the filing requirenent, such as
petitioner presents, are groundl ess and wholly w thout nerit.

Gnter v. Southern, 611 F.2d 1226, 1229 (8th Cr. 1979); see al so

Wllians v. Conm ssioner, T.C Meno. 1999-277 (inposing section

6673 penalty for tax protester argunents); Mrin v. Conm SsSioner,

T.C. Meno. 1999-240 (inposing section 6673 penalty for tax

protester argunents); Sochia v. Comm ssioner, T.C. Meno. 1998-294

(1 mposi ng section 6673 penalty for filing frivol ous appeal s).

Groundless litigation diverts the tine and energi es of
judges fromnore serious clains; it inposes needl ess costs
on other litigants. Once the legal system has resolved a
claim judges and | awers nust nove on to other things.
They cannot endl essly rehear stale argunents. Both
appel l ants say that the penalties stifle their right to
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petition for redress of grievances. But there is no
constitutional right to bring frivolous suits, see Bil
Johnson’s Restaurants, Inc. v. NLRB, 461 U S. 731, 743, 103
S.C. 2161, 2170, 76 L.Ed.2d 277 (1983). People who wish to
express displeasure with taxes nmust choose other forunms, and
there are many available. * * * [Coleman v. Comm Ssioner,

supra at 72.]

The Court is satisfied that a penalty in this case is

appropriate, and, therefore, chooses to exercise its discretion

sua sponte under section 6673(a)(1l) in requiring petitioner to

pay a penalty in the anount of $1,000 to the United States.

To reflect the foregoing,

An appropriate deci sion

will be entered for respondent

with respect to the deficiency

and additions to tax under

sections 6651(a)(1) and 6654

and i nposi ng a penalty under

6673(a) (1) and to reflect

concessi ons made by

respondent, for petitioner

with respect to additions to

t ax under section 6651(a)(2).




