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Rfiled a notion to dismss P's collection review
action directed at Rs effort to |l evy upon P's
property. R argued |ack of jurisdiction due to P's
untinely request for an Appeals Ofice hearing. P
argued that he did not tinely receive notice of R's
intent to |evy.

1. Held: R s notion to dismss for |ack of
jurisdiction on the ground that P nade an untinely
heari ng request will be deni ed.

2. Hel d, further: No valid final notice of
intent to levy was issued because the notice was not
mai led to P's | ast known address.

3. Held, further: This case will be di sm ssed
for lack of jurisdiction because no valid final notice
of intent to levy was issued to P




Davi d Buffano, pro se.

Brian A. Press, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

ARVEN, Special Trial Judge: This collection review case is

before the Court on respondent’s Mdtion to Dism ss for Lack of
Jurisdiction. Respondent noves to dismss on the ground that no
notice of determ nation was sent to petitioner for 2000 and 2001,
the taxable years in issue. |In contrast, petitioner contends
that no valid final notice of intent to |l evy was ever sent to him
at his last known address, nor did he receive one. In this
context, the Court lacks jurisdiction. The sole issue for
decision is the basis of the Court’s dism ssal of this case.

FI NDI NGS OF FACT

At the tinme the petition was filed, petitioner resided at
635 N. 2250 East Road in MIford, Illinois. He currently lives
in Colfax, Illinois.

Petitioner has not filed a Federal income tax return since
he filed for the taxable year 1999. Petitioner’s 1999 return
listed “84 Sterling Crcle, Apt. 303, Weaton, Illinois” as his
mai | i ng address (the Weaton address).

After some noving around and having notified the U S. Postal
Service (Postal Service) of his various changes of address,

petitioner lived in MIford, Illinois, at the aforenentioned
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address for several years.! As of March 2005, petitioner had
lived at this address in MIford for some tine.

On March 5, 2005, respondent’s Kansas City Service Center
mailed three letters to petitioner. The letters, however, were
not all sent to the sane address.

Rel ying on information available to it, the Kansas Gty
Service Center’s Automated Coll ection Service (ACS) sent the
first letter to petitioner at “635 N 2250 EAST ROADPT [ sic]

303[,] MLFORD IL". Despite the errors in the address,

petitioner received this letter not long after it was nmailed, and
we shall refer to this address (and its correct counterpart, 635
N. 2250 East Road) as the MIford address. This first letter was
entitled “W Have No Record of Receiving Your Tax Returns” and
concerned the taxable year 2002.

The second letter, mailed by respondent’s Kansas City
Service Center’s ACS to petitioner at the (incorrectly typed)

M|l ford address, was also received not |long after it was nail ed.

This second letter requested petitioner’s tel ephone nunber and

1" The Postal Service will forward mail to a new address for
approxi mately 12 nonths, though a pernmanent change of address
formremains on file with the Postal Service for 18 nonths. See
wwmwv. usps. com  The Postal Service' s National Change of Address
dat abase retains change of address information for 36 nonths.
See www. usps.com sec. 301.6212-2(b)(2)(i), Proced. & Adm n.
Regs.
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again referenced petitioner’s failure to file his 2002 Federal
i ncome tax return.

The third letter sent on March 5, 2005 by the Kansas City
Service Center’s ACS to petitioner was nmailed to “84 STERLI NG
PI RCLE [sic] APT 303[,] WHEATON, IL”, an incorrectly typed
version of the Weaton address. This third letter was a Fi nal
Notice of Intent to Levy and Notice of Your Right to a Hearing
(final notice) with respect to petitioner’s Federal incone tax
liabilities for the taxable years 2000 and 2001. These
l[iabilities, determ ned on the basis of substitutes for return
since petitioner did not file returns for those years, were
assessed after petitioner failed to comence an action for
redet erm nati on pursuant to section 6213(a).2? The final notice
listed outstanding liabilities in the aggregate anount of sone
$19,000 and notified petitioner of his right to an adm nistrative
hearing. Petitioner never received the final notice, and it was
returned to respondent as undeliverable by the Postal Service on
April 8, 2005.

On June 30, 2005, respondent issued a notice of levy to
petitioner’s enployer, Napleton's R ver Oaks Cadillac in Chicago,

I1linois, where petitioner was enpl oyed as a conm ssi on- based

2 Unless otherwise indicated, all section references are to
the I nternal Revenue Code of 1986, as anended, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
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aut onobil e nechanic. It was his enployer’s receipt of the notice
of levy that first brought the levy to petitioner’s attention.

On July 19, 2005, petitioner sent respondent a Form 12153,
Request for a Collection Due Process Hearing (hearing request).

It was received by respondent 136 days after the issuance of the
final notice. Petitioner’s hearing request |isted his address as
the MIford address.

An Appeal s officer schedul ed an equival ent hearing by
tel ephone with petitioner for Cctober 28, 2005, but petitioner
did not appear.?

In May 2006, the Appeals Ofice issued a Decision Letter
Concer ni ng Equi val ent Hearing Under Section 6320 and/ or 6330 of
the Internal Revenue Code (decision letter) to petitioner,
stating that the |levy was appropriate and that petitioner did not
have the right to appeal the decision because, not having filed a
tinmely hearing request, he had been granted only an equi val ent
hearing. That letter was nailed to the MIford address.

In June 2006, petitioner filed a petition with this Court

seeking to commence a lien or |evy action under section

3 Petitioner did wite to respondent’s Appeals Ofice to
reschedul e the Oct. 28 tel ephone conference but, despite the fact
that he had alnbst a nmonth in which to acconplish the task, chose
to wait until Oct. 25 to draft a letter requesting the
rescheduling of the conference. The letter did not reach the
Appeal s officer until Nov. 2.
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6330(d)(1). Respondent filed a Motion to Dism ss for Lack of
Jurisdiction on August 7, 2006.
An evidentiary hearing took place in Chicago, Illinois.
OPI NI ON
The Tax Court is a court of limted jurisdiction, and we my
exercise that jurisdiction only to the extent authorized by

Congress. Naftel v. Comm ssioner, 85 T.C 527, 529 (1985). The

Court’s jurisdiction under sections 6320 and 6330 depends upon
the issuance of a valid notice of determnation and the filing of

atinely petition for review See Oumyv. Conmm ssioner, 123 T.C.

1 (2004), affd. 412 F. 3d 819 (7th Gr. 2005); Sarrell v.

Comm ssioner, 117 T.C 122, 125 (2001); Morhous v. Conm Ssioner,

116 T.C. 263, 269 (2001); Ofiler v. Conmm ssioner, 114 T.C 492,

498 (2000); see also Rule 330(b). Thus, in the absence of a
notice of determnation, this Court |acks jurisdiction.

Respondent did not issue a notice of determ nation in respect of
petitioner’s outstanding tax liabilities for 2000 and 2001. A
decision letter resulting froman equi val ent hearing concerning a
collections issue is insufficient to invoke the Court’s

jurisdiction under section 6320 or 6330. Moorhous V.

Conmi ssi oner, supra at 270-271; Kennedy v. Comm ssioner, 116 T.C.

255, 263 (2001); Cowan v. Conm ssioner, T.C Meno. 2006-255, on

appeal (9th Gr., Jan. 29, 2007); cf. Craig v. Conm ssioner, 119

T.C. 252 (2002). However, as relevant herein, a necessary
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predi cate for the issuance of a notice of determnation is the
i ssuance of a final notice of intent to |levy sent to the taxpayer
at the taxpayer’s |last known address. See sec. 6330(a)(2)(C.
Accordingly, in this context, the Court does not have
jurisdiction to hear petitioner’s case, and only the proper basis
for dismssal is to be decided.

Respondent argues that the Court |acks jurisdiction because
petitioner filed his hearing request outside the 30-day tine
period permtted by statute; dismssal on this ground would all ow
respondent to | evy upon petitioner’s property to satisfy his
| ong-out standi ng Federal tax liabilities. On the other hand,
petitioner argues that he never received a valid final notice of
intent to levy; dismssal on that ground would invalidate the

notice of |levy. See Kennedy v. Conm ssioner, supra at 261

A. Petitioner’'s Hearing Request

Taxpayers mnmust submt a witten request for an
adm ni strative hearing with respect to a final notice issued
under section 6330 within the 30-day period comenci ng the day
after the date of the final notice. Sec. 6330(a)(3)(B); sec.
301.6330-1(b) (1), Proced. & Adm n. Regs. A taxpayer who nmakes an
untinmely request for a hearing is not entitled to one but rather

receives an “equi valent hearing” instead. See Kennedy V.

Commi ssi oner, supra at 263; sec. 301.6330-1(i)(1), Proced. &

Adm n. Regs.
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Because his hearing request was nmade beyond t he 30-day
period, petitioner was granted an equival ent hearing for the
t axabl e years 2000 and 2001. See sec. 301.6330-1(i)(1), Proced.
& Admn. Regs. The result of an equivalent hearing is a decision
letter, not a notice of determnation, and the distinction is
critical; a decision letter does not constitute a notice of
determ nati on under section 6330(d)(1) which would provide a
basis for petitioner to invoke the Court’s jurisdiction. See

Mbor hous v. Conm ssioner, supra at 270; Kennedy v. Conmni ssi oner,

supra at 263.

B. The Final Notice of Intent To Levy Ws Not Sent to Petitioner

at H s Last Known Address

Section 6331(a) provides that, if any person liable to pay
any tax neglects or refuses to pay such tax within 10 days after
noti ce and demand for paynent, the Secretary is authorized to
col l ect such tax by way of a | evy upon the person’s property.
Section 6331(d) provides that, at |east 30 days before proceedi ng
with enforced collection by way of a | evy on a person’s property,
the Secretary is obliged to provide the person with a final
notice of intent to |evy, including notice of the admnistrative

appeal s available. See sec. 6330; Davis v. Conm ssioner, 115

T.C. 35, 37 (2000); Goza v. Conm ssioner, 114 T.C 176, 179

(2000) .
The notice of intent to |l evy nust be given in person, left

at the person’s dwelling or usual place of business, or sent by
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certified or registered mail to the person’s | ast known address.
Secs. 6330(a)(2), 6331(d)(2); secs. 301.6330-1(a),
301.6331-2(a)(1), Proced. & Adm n. Regs. Here, the final notice
was not sent to petitioner at his |ast known address, nor did he
receive it, and therefore it is invalid.

Section 301.6212-2(a) and (b) of the Proced. & Adm n. Regs.
applies to all notices and docunents whenever the term “| ast
known address” is used.* Sec. 301.6212-2(c), Proced. & Admi n.
Regs. The regul ation provides the general rule:

a taxpayer’s last known address is the address that appears

on the taxpayer’s nost recently filed and properly processed

Federal tax return, unless the Internal Revenue Service

(IRS) is given clear and concise notification of a different

addr ess.

Sec. 301.6212-2(a), Proced. & Adm n. Regs; see al so Kennedy v.

Conmi ssioner, supra at 260 n.4; Alta Sierra Vista, Inc. v.

Commi ssioner, 62 T.C 367, 374 (1974), affd. w thout published

opinion 538 F.2d 334 (9th Cr. 1976); Taylor v. Comm ssioner,

T.C. Meno. 1990-559 (citing Abeles v. Comm ssioner, 91 T.C 1019,

1025 (1988)). Wth this definition alone, it would seemas if
t he Wheat on address, the one on petitioner’s last-filed and
properly processed return, were petitioner’s |ast known address.

However, the regulation goes on to explain that the Internal

4 As any appeal of this case lies to the Court of Appeals
for the Seventh Crcuit, it is that court’s interpretation of the
rules that we use as a gui depost when interpreting the regulation
and rel evant casel aw.



- 10 -
Revenue Service will update the taxpayer addresses in its records
by using information retrieved fromthe Postal Service's Nationa
Change of Address database and will use the Postal Service
dat abase address until a taxpayer either files a return with a
different address or provides the IRS with clear and conci se
notice of a change of address. See sec. 301.6212-2(b)(2),
Proced. & Admin. Regs. Petitioner notified the Postal Service of
his nove to the MIford address. In light of all of the facts
and circunstances present in this case, we find that his | ast
known address was the MIford address.
A ‘last known address’ is precisely that; if * * * [the
Comm ssioner] * * * knows of one address for a taxpayer and
is then notified of another address for the sane taxpayer,
such ot her address supersedes the previ ous address and
becones, as far as [the Comm ssioner] is concerned, that

taxpayer’s ‘last known address’ * * *,

Abel es v. Conmm ssioner, supra at 1030. A taxpayer can have only

one | ast known address on a given date. [d. On March 5, 2005,
that address for petitioner was the MIford address.
An inquiry into a taxpayer’'s |last known address is based on

the relevant facts and circunstances. See O Brien v.

Conm ssioner, 62 T.C. 543, 550 (1974); Lifter v. Conm ssioner, 59

T.C. 818, 821 (1973). If the Governnment has becone aware of a
change of address, the Conm ssioner may not rely on the address
listed on the last-filed tax return but nust exercise reasonable
care to discern the taxpayer’s correct address. See, e.g., Pyo

v. Comm ssioner, 83 T.C. 626 (1984). It is inportant to exam ne
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what information was avail able to the Conmm ssioner at the tine

the notice was mailed. See Eschweiler v. United States, 946 F.2d

45, 48 (7th CGr. 1991). In other words, what is significant is
what respondent knew at the tine the notice was issued,
attributing “to respondent information which respondent knows, or
shoul d know, with respect to a taxpayer’s |ast known address,

t hrough the use of its conputer system” Abeles v. Conm Ssioner,

supra at 1035. Here, respondent and his representatives sent
mai | concerning petitioner’s taxes to the MIford address on the
very sanme day they sent the final notice to the Weaton address.
Respondent clearly had the correct information.

In McPartlin v. Conm ssioner, 653 F.2d 1185 (7th Cr. 1981),

the Seventh Crcuit found the Conm ssioner had not nailed a
notice of deficiency to the taxpayers’ |ast known address
because, inter alia, other correspondence fromthe IRS had gone
to the taxpayers’ correct address. The Court of Appeals for the
Seventh Circuit wote, in 1981, that we live in the age of

“sophi sticated conputer information storage and retrieval
systens” such that asking the Comm ssioner to nake use of them
“can hardly be deened to inpose an unreasonabl e burden”. [d. at

1190 n. 8; see also Alta Sierra Vista, Inc. v. Conm ssioner, 538

F.2d 334 (9th Gr. 1976); Delman v. Conmm ssioner, 384 F.2d 929

(3d Cr. 1967), affg. T.C. Menob. 1966-59; O Brien v.

Comm ssi oner, supra at 550. The Court can only imagine that if
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conputer systens 25 years ago were sufficiently robust for the
Seventh Circuit to require sonme due diligence on the part of the
| RS, any such requirement woul d be nore than applicabl e today.

See al so Abeles v. Conm ssioner, supra at 1033 (acknow edgi ng, 18

years ago, that “the state of the IRS s conputer capabilities is
such that a conputer search of the information retained with
respect to a certain taxpayer, including his or her |ast known
address, may be perforned by respondent’s agent w thout
unreasonabl e effort or delay” and would take |l ess than a mnute).
The Seventh Circuit noted that “[a]n innocent taxpayer
shoul d not be penalized because the tax collector neglects to

tell his right hand what his left hand is doing.” MPartlin v.

Commi ssi oner, supra at 1191 (quoting Crumv. Comm ssioner, 635

F.2d 895, 900 (D.C. Cr. 1980)). Although petitioner nay not be
the “innocent taxpayer” the Seventh Circuit envisioned, he should
have the benefit of the same procedural safeguards offered to
cooperative taxpayers.

We hold that the final notice of intent to levy with respect
to petitioner’s 2000 and 2001 outstanding tax liabilities was not
mailed to petitioner’s |ast known address and is therefore
invalid. For this reason, this case will be dism ssed for |ack

of jurisdiction.
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An appropriate order wll

be entered denyi ng respondent’s

nmotion and dism ssing this case

for lack of jurisdiction instead on

the ground that the final notice

was not sent to petitioner at his

| ast known address and is therefore

i nvali d.



