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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned a deficiency of $5, 441

with respect to petitioner’s 2007 Federal inconme tax.! The

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. Ampunts are rounded to the nearest doll ar.
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i ssues for decision are:2 (1) Wether petitioner is entitled to
deductions on Schedule C, Profit or Loss From Business, for
expenses related to the business use of his personal residence;
and (2) whether petitioner is entitled to Schedul e C deducti ons
for wages paid to his two daughters.
FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the suppl enmental stipulation of

facts, together with the attached exhibits, are incorporated

2At trial respondent alleged that petitioner had doubl e-
counted car insurance expenses on Schedule C by including themin
both car and truck expenses and insurance expenses. This issue
was not raised in the pleadings. Rule 41(b)(1) provides that in
appropriate circunstances, an issue that was not expressly
pl eaded but was tried by express or inplied consent of
the parties may be treated in all respects as if raised in the
pl eadi ngs. LeFever v. Conmm ssioner, 103 T.C. 525, 538-539
(1994), affd. 100 F.3d 778 (10th Cr. 1996). This Court, in
deci ding whether to apply the principle of inplied consent, has
consi dered whether the consent results in unfair surprise or
prejudice to the consenting party and prevents that party from
presenting evidence that m ght have been introduced if the issue
had been tinely raised. See WB Acquisition, Inc. & Subs. v.
Commi ssioner, T.C. Menp. 2011-36; Krist v. Conm ssioner, T.C
Meno. 2001-140; McCGee v. Comm ssioner, T.C Meno. 2000- 308.

Petitioner testified that he did not know whether the
i nsurance expense clainmed for his accounting business was for car
i nsurance or another formof insurance and that he needed tine to
i nvestigate. Because respondent raised this issue for the first
time at trial, we find that petitioner would be unfairly
prejudiced if we were to consider this issue without petitioner’s
havi ng the opportunity to conduct an investigation of his 2007
i nsurance records. Accordingly, we do not find inplied consent
pursuant to Rule 41(b)(1), and the Court wll not consider
whet her petitioner doubl e-counted car insurance expenses.
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herein by this reference. At the tine petitioner filed his
petition, he lived in Florida.

Petitioner has a master’s degree in accounting from Fl ori da
I nternational University. He worked for the Internal Revenue
Service for 7 years, working as a tax technician, revenue agent,
Appeal s auditor, and Appeals officer. In 1985 petitioner started
t he accounting busi ness he continues to operate today. This
busi ness provides tax return preparation services and has hel ped
prepare approxi mately 180-220 returns per year.

Petitioner has two daughters. In 2007 his daughters were 17
and 20 years old, respectively. H's older daughter was a full-
time student at Rutgers University from Septenber 1, 2005,

t hrough May 9, 2007. Hi s younger daughter was a high schoo
student in 2007. Petitioner’s daughters provided adm nistrative
assi stance in his accounting business, but the business did not
i ssue either a Form W2, Wage and Tax Statenent, or a Form 1099-
M SC, M scel | aneous Incone, to report any wages to either
daughter. Petitioner paid his daughters’ credit card bills.
Petitioner’s residence includes a house, a garage, and a
guest house. The residence covers a total area of 2,677.34 square
feet. Petitioner uses one of the bedroons in the residence as an
office for his accounting business. The area of this bedroomis

226.3 square feet. Petitioner built a bathroom across the hal
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fromthis bedroomfor his clients’ use. Famly nmenbers and
personal guests used this bathroom on occasi on.

Petitioner tinely filed his 2007 Form 1040, U.S. Individual
| ncome Tax Return. On Schedule C of his return he clai ned
deductions of $9,019 and $18, 000 for expenses related to the
busi ness use of his residence and for wages paid to his
daughters, respectively.® On May 11, 2009, respondent issued a
noti ce of deficiency, denying petitioner’s clainmed deductions for
t he busi ness use of his residence and for wages paid to his
daughters. Petitioner tinely filed his petition with this Court
on August 10, 20009.

OPI NI ON

CGeneral Requirenents

Deductions are a matter of |egislative grace, and the

t axpayer nust prove he is entitled to the deductions cl ai ned.

Rul e 142(a); New Colonial Ice Co. v. Helvering, 292 U S. 435, 440

(1934). Section 162(a) provides that “There shall be allowed as
a deduction all the ordinary and necessary expenses paid or
incurred during the taxable year in carrying on any trade or

busi ness”. Taxpayers are required to maintain records sufficient

3Petitioner offset his business inconme by the anpbunts paid
to his daughters, which he reported as cost of goods sold on his
return. These anounts do not reflect the cost of goods sold of
petitioner’s business. Rather, amounts paid to his daughters are
expenses for wages on Schedule C and, therefore, we have
recat egorized them as such
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to establish the anbunts of all owabl e deducti ons and to enabl e
t he Comm ssioner to determne the correct tax liability. Sec.

6001; Shea v. Conmm ssioner, 112 T.C. 183, 186 (1999).

If a factual basis exists to do so, the Court may in sone
ci rcunst ances approxi mate an al |l onabl e expense, bearing heavily
agai nst the taxpayer who failed to maintain adequate records.

Cohan v. Comm ssioner, 39 F.2d 540, 543-544 (2d Cr. 1930); see

sec. 1.274-5T(a), Tenporary Incone Tax Regs., 50 Fed. Reg. 46014
(Nov. 6, 1985). However, in order for the Court to estimte the
anount of an expense, the Court nust have sonme basis upon which

an estimate may be nade. Vanicek v. Conmm ssioner, 85 T.C 731,

742-743 (1985). W thout such a basis, any all owance woul d anount

to unguided largesse. WIllians v. United States, 245 F. 2d 559,

560-561 (5th Gir. 1957).

1. Busi ness Use of Personal Resi dence

In addition to the requirenents di scussed above, section
280A(a) provides the general rule that deductions with respect to
the use of the taxpayer’s residence are not allowabl e unless an
exception applies. The exceptions are found in section 280A(c),
whi ch provides in relevant part:

SEC. 280A(c). Exceptions for Certain Business or
Rental Use; Limtation on Deductions for Such Use. --

(1) Certain business use.--Subsection (a) shal
not apply to any itemto the extent such itemis
all ocable to a portion of the dwelling unit which is
excl usively used on a regul ar basi s--
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(A) as the principal place of business for
any trade or business of the taxpayer,

(B) as a place of business which is used by
patients, clients, or custoners in neeting or
dealing with the taxpayer in the normal course of
his trade or business * * *

Because there are business and personal notives for the expenses
related to petitioner’s residence, we nust determ ne what portion

of the residence was used regularly and exclusively for

petitioner’s business. See Intl. Trading Co. v. Conm SSioner,
275 F.2d 578, 584-587 (7th Gr. 1960), affg. T.C. Meno. 1958-104,

Dei hl v. Comm ssioner, T.C Meno. 2005-287. Conbi ned personal

and busi ness use of a section of the residence precludes

deductibility. See generally Sam Gol dberger, Inc. v.

Comm ssi oner, 88 T.C. 1532, 1557 (1987).

Petitioner used one of the bedroons of his residence
exclusively as his office for his accounting business.
Petitioner argued that he al so used the hallway and the bathroom
adj acent to this bedroom exclusively for his accounting business.
Petitioner testified, however, that his children and ot her
personal guests occasionally used the bathroom Accordingly, the
hal | way and the bat hroom were not used exclusively for business
pur poses.

The area of the bedroom petitioner used for his accounting
busi ness is 226.30 square feet. The total area of petitioner’s

residence is 2,677.34 square feet. As 226.30/2,677.34 represents
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about 8.45 percent of the total area of the residence, petitioner
is entitled to 8.45 percent of his all owabl e expenses all ocabl e
to the portion of the residence used exclusively for business

pur poses.

I[11. Compensation Paid to Petitioner’s Daughters

Petitioner argues that both his daughters were paid wages
for admnistrative work perfornmed for his accounting business in
2007. However, neither daughter was issued a paycheck, Form
1099-M SC, or Form W2. Further, neither had tax w thhel d.
Petitioner testified that he paid his daughters for their work by
paying their credit card bills but has not provided any evi dence
to substantiate anounts paid. Accordingly, we sustain
respondent’s determ nations with respect to the wages paid to
petitioner’s daughters.

I n reaching these hol dings, the Court has consi dered al
argunents nade and, to the extent not nentioned, concludes that
they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




