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UNI TED STATES TAX COURT
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COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 17684-03L. Filed April 12, 2005.

R issued to P statutory notices of deficiency for
1993, 1994, 1995, 1996, and 1997. P filed with the
Court a petition for redeterm nation at docket No.
13410-00. By Order and Order of Dism ssal and Deci sion
entered Apr. 10, 2002, the Court dism ssed the case on

the ground P failed properly to prosecute the case. In
addition, the Court inposed a penalty on P pursuant to
sec. 6673(a), I.R C. The Court’s Decision was affirnmed

on appeal and becane final.

R issued to P a Final Notice of Intent to Levy and
Notice of Your Right to Hearing and a Notice of Federal
Tax Lien Filing and Your Right to a Hearing with regard
to his unpaid taxes for 1993 to 1997. P submtted to R
a request for an admnistrative hearing, and R
subsequently issued to P a Notice of Determ nation
Concerning Collection Action(s). P filed with the
Court a Petition for Lien or Levy Action Under Section
6320 and/or 6330.
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P's case was called for trial. R subsequently
filed a Motion to Permt Levy pursuant to sec.
6330(e)(2), I.RC

Held: P s challenges to R s notice of
determ nation are frivolous and groundless. R s notice
of determ nation is sustained.

Hel d, further, P is barred fromchallenging the
exi stence or anount of the underlying tax liabilities
for the years in issue, and R has shown good cause for
lifting the suspension of the levy. R s Mtion to
Permt Levy is granted.

Hel d, further, a penalty under sec. 6673, |I.R C
is due fromP and is awarded to the United States in
t he amount of $2, 500.

Kevin P. Burke, pro se.

Robin M Ferguson and Stephen S. Ash, for respondent.

WHERRY, Judge: Petitioner invoked the Court’s jurisdiction
under sections 6320 and 6330 in response to a Notice of
Det erm nation Concerning Col l ection Action(s) Under Section 6320
and/ or 6330 regarding his unpaid Federal incone taxes for 1993,
1994, 1995, 1996, and 1997.! Respondent’s O fice of Appeals
(Appeals Ofice) determned that it was appropriate to file a
Federal tax |lien against petitioner and that petitioner’s unpaid

t axes shoul d be collected by I|evy.

1 Unless otherw se indicated, section references are to the
| nt ernal Revenue Code of 1986, as anended. Rul e references are
to the Tax Court Rules of Practice and Procedure.



- 3 -

This case was submitted to the Court following a trial
Thereafter, respondent filed a Mdtion to Permt Levy pursuant to
section 6330(e)(2).

As discussed in detail below, we shall sustain the notice of
determ nati on upon which this case is based. In addition,
respondent has shown good cause for lifting the suspension of the
proposed | evy, and we shall grant respondent’s Mdtion to Permt
Levy, and shall inpose a penalty under section 6673.

FI NDI NGS OF FACT

Sone of the facts have been stipulated and are so found.
The parties’ stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioner resided in Phoenix, Arizona.

On Septenber 27, 2000, respondent issued to petitioner
notices of deficiency for 1993, 1994, 1995, 1996, and 1997.
Petitioner filed with the Court a tinely petition for
redeterm nation at docket No. 13410-00. On April 10, 2002, the
Court entered an O der and Order of Dism ssal and Decision at
docket No. 13410-00, denying petitioner’s notion to dismss,?

di sm ssing the case on the ground that petitioner failed properly

to prosecute, sustaining the inconme tax deficiencies and

2 The Court rejected petitioner’s argunent that the notices
of deficiency were invalid because they were issued before the
Comm ssioner conplied with the requirenents of the partnership
provisions set forth in secs. 6221 to 6234.
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additions to tax that respondent determned in the notices of
deficiency, and inposing a penalty on petitioner pursuant to
section 6673.% The Court’s decision was affirnmed on appeal
W t hout published opinion and is now final. See Burke v.

Commi ssi oner, 65 Fed. Appx. 170 (9th Cr. 2003).*

On Cctober 7, 2002, respondent entered assessnents agai nst
petitioner for the incone taxes, additions to tax, and penalty
under section 6673(a) as set forth in the Court's decision at
docket No. 13410-00, as well as statutory interest. On Cctober
7, 2002, respondent issued to petitioner notices of balance due
for the years 1993 to 1997. Petitioner failed to remt to
respondent the anounts due.

On March 6, 2003, respondent issued to petitioner a Final
Notice of Intent to Levy and Notice of Your Right to a Hearing
requesting that petitioner pay his outstanding i ncone taxes for

the years 1993 to 1997. On or about March 7, 2003, respondent

8 The Court’s Order and Order of Disnissal and Deci sion
entered Apr. 10, 2002, stated in pertinent part:

Petitioner failed to conply with the Court’s Rules
and Orders concerning stipulation. He has neither
identified nor proven any deductions to which he m ght
be entitled. He has not shown in any way t hat
respondent’s determination is erroneous, and he has
presented only frivolous |ong-discredited argunments to
the Court. He has not properly prosecuted this case,
and dism ssal is appropriate.

4 Petitioner did not file an appeal bond, see sec. 7485,
and, therefore, respondent was free to proceed with assessnent
and collection for the years in issue.
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filed with the County Recorder, Maricopa County, Arizona, a
Noti ce of Federal Tax Lien regarding petitioner’s unpaid income
taxes for 1993 to 1997. On March 13, 2003, respondent issued to
petitioner a Notice of Federal Tax Lien Filing and Notice of Your
Right to Hearing for the years 1993 to 1997. On April 4, 2003,
petitioner submtted to respondent a Form 12153, Request for
Col | ection Due Process Hearing, challenging the validity of the
assessnments for the years in issue.

On August 20, 2003, petitioner appeared at respondent’s
Appeals Ofice for an adm ni strative hearing under sections 6320
and 6330. However, the hearing was aborted when the Appeals
officer informed petitioner that he would not be permtted to
make an audi o recordi ng of the hearing.

On Septenber 9, 2003, the Appeals Ofice issued to
petitioner a Notice of Determ nation Concerning Collection
Action(s) Under Section 6320 and/or 6330 sustaining the filing of
the tax lien and determning that it was appropriate to proceed
with the proposed |levy. The Appeals Ofice concluded that
petitioner had previously chall enged respondent's notices of
deficiency for 1993 to 1997 in the Tax Court, and, therefore, he
was barred from chal l engi ng the exi stence or anount of those tax
liabilities pursuant to section 6330(c)(2)(B). The Appeals

officer verified that all admnistrative and | egal procedures
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governing the assessnment and collection of petitioner's
outstanding tax liabilities for 1993 to 1997 were net.
Petitioner filed with the Court a tinely Petition for Lien

and Levy Action. Citing Keene v. Conm ssioner, 121 T.C. 8

(2003), petitioner argued that respondent abused his discretion
in issuing a notice of determnation without permtting
petitioner to make an audio recording of the adm nistrative
heari ng.

After filing an answer to the petition, respondent filed a
Motion for Summary Judgnent and to I npose a Penalty Under |.R C

86673. Citing Kenper v. Conm ssioner, T.C Meno. 2003-195,

respondent asserted that petitioner’s argunents were frivol ous
and groundl ess, and, therefore, it was harm ess error to deny
petitioner the opportunity to make an audi o recording of the
adm ni strative hearing. Although the Court denied respondent’s
notion, the Court cautioned petitioner that if he persisted in
meki ng frivol ous and groundl ess argunents the Court woul d
consider inposing a penalty on petitioner under section 6673.
This case was called for trial in Phoenix, Arizona. At the
start of the trial, the Court rem nded petitioner of the Court’s
earlier adnoni shnment that he shoul d abandon all frivol ous
argunents. Contrary to the Court’s warning, petitioner continued
to assert during the trial that the notices of deficiency that

the Court sustained in the deficiency case at docket No. 13410-00
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were invalid and that proper assessnents were not entered for
several of the years in issue. During the trial, and over
petitioner’s objection, the Court allowed respondent to offer
into evidence Fornms 4340, Certificate of Assessnents, Paynents
and Ot her Specified Matters, regarding petitioner’s account for
the years 1993 to 1997. Following the trial, on March 11, 2005,
respondent’s Motion to Permt Levy was filed with the Court.

OPI NI ON

| . Col |l ecti on Actions

A. Li en and Levy

Sections 6320 (pertaining to Federal tax liens) and 6330
(pertaining to levies) establish procedures for admnistrative
and judicial review of certain collection actions. As an initial
matter, the Comm ssioner is required to provide a taxpayer with
witten notice that a Federal tax lien has been filed and/or that
the Comm ssioner intends to | evy; the Comm ssioner is also
required to explain to the taxpayer that such collection actions
may be chal | enged on various grounds at an adm nistrative

hearing. See Davis v. Comm ssioner, 115 T.C 35, 37 (2000); Goza

v. Comm ssioner, 114 T.C 176, 179 (2000).

Section 6330(c) (1) inposes on the Appeals Ofice an
obligation to obtain verification that “the requirenents of any
applicable law or adm nistrative procedure have been net.”

Section 6330(c)(2) prescribes the nmatters that a person may raise
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at an adm nistrative hearing. Section 6330(c)(2)(A) provides
that a person nay rai se issues such as spousal defenses, the
appropri ateness of the Conm ssioner's intended collection action,
and possible alternative neans of collection. See Sego v.

Commi ssioner, 114 T.C. 604, 609 (2000); Goza v. Conm ssioner,

supra. In addition, section 6330(c)(2)(B) establishes the
ci rcunst ances under which a person may chal |l enge the existence or
anmount of his or her underlying tax liability. Section
6330(c) (2)(B) provides:
(2). Issues at hearing.--

* * * * * * *

(B) Underlying liability.--The person may
al so raise at the hearing challenges to the
exi stence or anount of the underlying tax
l[tability for any tax period if the person did not
receive any statutory notice of deficiency for
such tax liability or did not otherw se have an
opportunity to dispute such tax liability.

When the Appeals Ofice issues a Notice OF Determ nation
Concerning Collection Action(s) to a taxpayer follow ng an
adm ni strative hearing, section 6330(d)(1) provides that the
t axpayer has 30 days follow ng the i ssuance of such notice to
file a petition for revieww th the Tax Court or, if the Tax
Court does not have jurisdiction over the underlying tax

l[tability, with a Federal District Court. See Ofiler v.

Commi ssioner, 114 T.C. 492, 497-498 (2000). The procedure

est abl i shed under section 6330(d)(1) is nade applicable to a
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proceedi ng regarding a Federal tax lien by way of the
cross-reference contained in section 6320(c).

Petitioner's conduct in his earlier deficiency case at
docket No. 13410-00, coupled with his actions in this proceedi ng,
clearly denponstrates that petitioner exploited the collection
review procedures primarily for the purpose of delay. As
di scussed bel ow, petitioner’s argunents have absolutely no nerit.
Mor eover, petitioner ignored the opportunity that the Court
extended to himat trial to assert a legitimte claimfor
relief.®

As previously nentioned, petitioner asserted that the
noti ces of deficiency that respondent issued to himfor 1993 to
1997 are invalid. This precise issue was previously considered
and rejected by the Court when the Court denied petitioner’s
notion to dismss filed at docket No. 13410-00. The Court’s
O der and Order of Dismssal and Decision entered at docket No.
13410-00 was affirned on appeal and is now final. Sec. 7481. It
follows that petitioner is barred fromchallenging either the

validity of the notices of deficiency or the existence or anount

> Under the circunstances, petitioner has given us no
reason to believe that remanding this matter to respondent's
Appeal s Ofice would be productive or otherw se advance the
policies underlying secs. 6320 and/or 6330. Consistent with our
reasoning in Keene v. Conm ssioner, 121 T.C 8, 19-20 (2003), and
in Kenper v. Conmm ssioner, T.C Meno. 2003-195, we concl ude that
a remand i s unwarrant ed.
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of his underlying tax liabilities for 1993 to 1997 in this
proceedi ng. See sec. 6330(c)(2)(B)

In addition, contrary to petitioner’s position, the Forns
4340 offered into evidence at trial show that respondent (1)
properly assessed the tax liabilities that respondent intends to
collect frompetitioner, and (2) properly notified petitioner of
t hose assessnents by way of notices of bal ance due. See, e.g.,

Hughes v. United States, 953 F.2d 531, 535-536 (9th Cr. 1992).

Nuner ous cases establish that no particul ar form of
verification of an assessnent is required, that no particular
docunent need be provided to a taxpayer at an adm nistrative
heari ng conducted under section 6330, and that a Form 4340 (such
as that included in this record) and other transcripts of account

satisfy the verification requirenents of section 6330(c)(1l). See

Roberts v. Conm ssioner, 118 T.C 365, 371 n.10 (2002), affd. 329

F.3d 1224 (11th Gr. 2003); Nestor v. Comm ssioner, 118 T.C 162,

166 (2002); Lunsford v. Conm ssioner, 117 T.C 183 (2001).

Petitioner has not alleged any irregularity in the
assessnent procedure that woul d rai se a question about the
validity of the assessnents or the information contained in the
Forms 4340. Moreover, petitioner has failed to raise a spousal
defense, make a valid challenge to the appropriateness of

respondent's intended collection action, or offer alternative



- 11 -
means of collection. These issues are now deenmed conceded. Rule
331(b)(4).

The record reflects that the Appeals Ofice properly
verified that all applicable |aws and adm ni strative procedures
governing the assessnment and collection of petitioner’s tax
liabilities were nmet. Accordingly, we hold that the Appeals
O fice did not abuse its discretion in determning to proceed
wi th collection against petitioner.

B. Levy Upon Appeal

We turn now to respondent’s Motion to Permt Levy. Section
6330(e) provides in pertinent part:

SEC. 6330(e). Suspension of Collections and
Statute of Limtations.--

(1) In general.— Except as provided in
paragraph (2), if a hearing is requested under
subsection (a)(3)(B), the levy actions which are
t he subject of the requested hearing and the
runni ng of any period of limtations * * * shal
be suspended for the period during which such
hearing, and appeals therein, are pending. 1In no
event shall any such period expire before the 90th
day after the day on which there is a final
determ nation in such hearing. Notw thstanding
t he provisions of section 7421(a), the begi nning
of a levy or proceeding during the tinme the
suspensi on under this paragraph is in force may be
enj oi ned by a proceeding in the proper court,
including the Tax Court. The Tax Court shall have
no jurisdiction under this paragraph to enjoin any
action or proceeding unless a tinely appeal has
been filed under subsection (d)(1) and then only
in respect of the unpaid tax or proposed levy to
whi ch the determ nation being appeal ed rel ates.

(2) Levy upon appeal .— Paragraph (1) shal
not apply to a levy action while an appeal is
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pending if the underlying tax liability is not at
i ssue in the appeal and the court determ nes that
the Secretary has shown good cause not to suspend
the | evy.

In sum section 6330(e)(1) sets forth the general rule that
respondent may not proceed with collection by levy if an
admnistrative hearing is tinely requested under section
6330(a) (3)(B) and while any appeals from such adm nistrative
hearing are pending.® The Court is vested with jurisdiction to
enjoin an inproper collection action so long as a tinely petition
has been filed with the Court and then only in respect of the
proposed levy that is the subject of such petition. Section
6330(e) (2) provides an exception to the suspension of the |evy
i nposed under subsection (e)(1) if the person’s underlying tax
liability is not at issue in the appeal and the Court determ nes
t hat good cause is shown not to suspend the |evy.’

We further observe that, in the absence of any other

limting | anguage, the “court” referred to in section 6330(e)(2)

is best read as a reference to the court to which a collection

6 See sec. 301-6330-1(g)(2), QRA-Gl, Proced. & Adm n. Regs.
(“The suspension period continues until * * * the Notice of
Determ nation resulting fromthe CDP hearing beconmes final upon
either the expiration of the time for seeking judicial review or
upon exhaustion of any right to appeals follow ng judicial
review ”).

" Mich like the statute, the legislative history of section
6330 sinply states that “Levies will not be suspended during the
appeal if the Secretary shows good cause why the | evy shoul d be
allowed to proceed.” H Conf. Rept. 105-599, at 266 (1998),
1998-3 C. B. 747, 1020.
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review determ nation is appeal ed under section 6330(d); i.e, the
Tax Court or Federal District Court. Consistent with the
foregoing, the Tax Court has jurisdiction to entertain
respondent’s Motion to Permt Levy.

As previously discussed, petitioner is barred under section
6330(c)(2)(B) fromchallenging the existence or anobunt of his
underlying tax liabilities for 1993 to 1997 in this proceeding.

See Goza v. Conm ssioner, 114 T.C 176 (2000). Accordingly, the

first elenment that respondent nust establish to obtain relief
under section 6330(e)(2) is satisfied. The question that remains
i s whet her respondent has shown good cause why the | evy should no
| onger be suspended.

Section 6330 does not include a definition of the term “good
cause”. Gving due consideration to the public policies
underlying section 6330, we believe that respondent may show good
cause that a | evy should not be suspended where, as here, the
t axpayer has used the collection review procedure to espouse
frivol ous and groundl ess argunents and ot herw se needl essly del ay
col | ecti on.

Petitioner is no stranger to the Court. As outlined above,
he abused the Court’s procedures in the deficiency case at docket
No. 13410-00, and he has exploited the collection review

procedure primarily to delay collection. To permt any further
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delay in the collection process woul d be unconsci onabl e.
Accordingly, we shall grant respondent’s Mdtion to Permt Levy.

1. Section 6673 Penalty

Section 6673(a)(1l) authorizes the Tax Court to require a
taxpayer to pay to the United States a penalty not in excess of
$25, 000 whenever it appears that proceedi ngs have been instituted
or maintained by the taxpayer primarily for delay or that the
taxpayer's position in such proceeding is frivol ous or

groundl ess. W warned taxpayers in Pierson v. Conm ssioner, 115

T.C. 576, 581 (2000), that abusing the procedural protections

af forded by sections 6320 and 6330 by pursuing frivolous lien or
| evy actions for purposes of delaying the tax paynent process
woul d result in sanctions under section 6673 when that section
was applicable. W have since repeatedly warned taxpayers
regardi ng section 6673, as we did petitioner here, and have
repeatedly di sposed of cases prem sed on argunents akin to those
rai sed here summarily and with inposition of the section 6673

penalty. See Craig v. Comm ssioner, 119 T.C 252, 265 (2002).

Petitioner was previously penalized for his frivol ous
argunents and del ay perpetrated on the Court in connection with
docket No. 13410-00 concerning his tax liability for the tax
years 1993 through 1997. Although in this action petitioner was
polite and elimnated several frivolous issues at trial, he

neverthel ess wasted judicial resources on other frivol ous
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argunents at the proceedings and in his brief. It is
I nappropriate that taxpayers who pronptly pay their taxes should
have the cost of Governnent and tax collection inproperly
i ncreased by citizens apparently unwilling to obey the | aw or
shoul der their assigned share of the Governnent cost.

This Court’s order of October 4, 2004, explicitly addressed
petitioner’s substantive argunents, stating:

As respondent correctly notes in the notion for

summary judgnent, issues raised by petitioner during

the adm nistrative process, i.e., in his request for a

col | ection due process hearing, have been repeatedly

rejected by this and other courts or are refuted by the

docunentary record. Moreover the Court observes that

mai nt enance of simlar argunents has served as grounds

for inposition of penalties under section 6673.

At the tinme of that order, the Court declined to grant
summary judgnment or inpose a section 6673 penalty because

respondent had denied petitioner the right to record the

adm ni strative hearing, see Keene v. Comm ssioner, 121 T.C. 8
(2003), and as a result no face-to-face adm nistrative conference
ever occurred. Thus, the Court afforded petitioner a trial and
at it an opportunity to raise any legitimate permtted issues,

but none were raised, and the previously addressed frivol ous

i ssues were perpetuated. Hence, the Court concludes a section
6673 penalty of $2,500 shall be awarded to the United States in

thi s case.



To reflect the foregoing,

An order and decision will

be entered granting respondent's

Mbtion to Pernmit Levy, and a decision

will be entered for respondent

including the inmposition of a penalty

under section 6673.




