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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect at the tinme the petition was filed. The
decision to be entered is not reviewable by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year in issue, and all Rule

references are to the Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioner’s 2000
Federal incone tax and additions to tax as foll ows:

Additions to Tax
Defi ci ency Sec. 6651(a) (1) Sec. 6651(a)(2) Sec. 6654(a)

$16, 600 $3, 735 $2, 739 $892
After concessions,! the issues for decision are: (1) Wuether a
di stribution of $20,102 petitioner received fromthe California
Field Ironworkers Trust Funds (CFITF) is includable in gross
inconme; (2) whether petitioner is entitled to a dependency
exenption deduction for Lupe Chitwood; (3) whether a distribution
petitioner received of $8,000 from Jackson National Life Ins. Co.
(Jackson) is includable in gross incone, and (4) whether
petitioner is liable for an addition to tax under section
6651(a) (1) of $3,735.

Backgr ound

Sone of the facts have been stipulated, and they are so

found. The stipulation of facts and the attached exhibits are

1 Wth respect to adjustnments for the taxable year 2000,
petitioner concedes that: (1) He is taxable on Social Security
benefits received to the extent of $12,755, and (2) that he
recei ved $37,050 in ganbling w nnings. Respondent concedes the
followng: (1) Petitioner is entitled to deduct ganbling | osses
agai nst ganbli ng wi nnings of $37,050; (2) petitioner is entitled
to a deduction of $2,150 for nortgage interest; (3) petitioner is
entitled to a deduction of $1,648 for property tax paid; and (4)
petitioner is not liable for additions to tax under secs.
6651(a) (2) and 6654(a).
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i ncorporated herein by this reference.? At the time the petition
was filed, petitioner resided in Santa Rosa, California.

Petitioner previously was enployed as an ironworker. He was
injured on the job in 1991, becane di sabl ed, and was unable to
return to work. Petitioner received a disability pension from
CFITF. According to a statenent from CFI TF, petitioner received
$1, 435.86 per nonth, plus two bonus checks, for a total annual
paynent of $20,102. According to the ternms of the disability
pensi on, paynents would cease if petitioner were to return to
wor K.

During the year in issue, petitioner lived with his
girlfriend, Lupe Chitwood. The record is unclear as to whether
Ms. Chitwood wor ked during the year 2000. M. Chitwood received
a disability pension during at |east part of the year 2000. M.
Chi t wood sonetinmes ganbled with petitioner, but the record is
uncl ear as to her winnings and | osses during the year in issue.

On April 24, 1995, Jackson issued an annuity policy nam ng
petitioner as the owner. Petitioner paid $50,000 for the policy.
The anticipated maturity date was April 24, 2007. During the
t axabl e year 2000, petitioner received a distribution of $8,000

from Jackson. Respondent received an information docunent from

2 At the end of trial, the Court kept the record open to
permt petitioner to produce an additional docunent relating to a
distribution fromJackson National Life Ins. Co. Wen the
docunment was received, the Court admtted the docunent into
evi dence and cl osed the record.
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Jackson indicating that a taxable distribution was made to
petitioner of $8,000.

Petitioner’s Federal inconme tax return for the taxable year

2000 was signed and submtted to the Internal Revenue Service on
Novenber 16, 2004. Petitioner did not request an extension of
tinme to file his 2000 return. On the return, petitioner reported
$28,102 on line 16a (total pensions & annuities) and $8, 000 on
line 16b (taxable anpunt).® Petitioner further clained a
dependency exenption deduction for Lupe Chitwood.

Di scussi on

CGenerally, the burden of proof is on the taxpayer. Rule
142(a)(1). However, if the taxpayer satisfies the limtations

under section 7491(a)(2) and introduces credi ble evidence with

3 The record is not clear as to the source of the ampbunts
reported on the return or the exact adjustnents nmade by
respondent. It appears that the $28, 102 reported on line 16a is
the sumof (1) the disability pension from CFl TF of $20,102 and
(2) the annuity distribution fromJackson of $8,000. Wile it
appears that petitioner reported the $8,000 distribution from
Jackson as taxable incone on line 16b, the record does not
contain a schedul e of adjustnents which would nornally be
attached to the notice of deficiency. |In his pretrial
menor andum respondent lists as an issue the question of whether
petitioner received a taxable distribution of $8,000 from
Jackson. Respondent further indicates that the issue was
conceded by petitioner.

At trial petitioner initially appeared to agree with the
concession. He |ater explained, however, that he agreed that he
recei ved the $8,000 distribution from Jackson but that he did not
agree that the distribution represented taxable incone. Thus, we
consi der whether the $8,000 distribution received from Jackson
represents taxabl e incone.
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respect to any factual issue relevant to ascertaining the tax
l[tability, then the Conm ssioner bears the burden of proof wth
respect to such issue. Sec. 7491(a). Moreover, if a taxpayer
asserts a reasonable dispute with respect to the incone reported
on an information return and fully cooperates with the
Commi ssi oner (including providing access to an inspection of all
W tnesses, information, and docunents within the control of the
t axpayer as reasonably requested by the Comm ssioner), then the
Comm ssi oner shall have the burden of producing reasonable and
probative information in addition to such information return.

Sec. 6201(d); Tanner v. Conmm ssioner, 117 T.C. 237 (2001), affd.

65 Fed. Appx. 508 (5th Gr. 2003); MQuatters v. Conm ssioner,

T.C. Meno. 1998-88. 1In the present case, petitioner has not
satisfied the requirenents of either section 6201(d) or section
7491(a). Furthernore, to the extent that the distribution of the
disability paynent or the annuity involves a |l egal issue, the
burden of proof does not affect the outconme. Unless indicated

ot herw se, the burden of proof remains on petitioner.

Di stribution From CFlI TF

Petitioner received $20, 102 during 2000 from CFITF as a
di sability pension on account of an enploynment-related injury he
received in 1991. Petitioner suggests that he has not reported
anmounts received fromCFITF in prior tax years, and therefore he

shoul d not be taxable for the anmbunt received i n 2000.
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It is our obligation to apply the lawto the facts of this

case, and the fact that the Comm ssioner nmay have treated a

taxpayer differently in another year does not change our

obligation. Malinowski v. Comm ssioner, 71 T.C 1120, 1128

(1979); Robinson v. Conm ssioner, T.C Meno. 1996-154.

Section 61(a) provides that, except as otherw se provided,
gross incone includes all incone from whatever source derived.
The Suprenme Court has reiterated the sweeping scope of section

61. Conm ssioner v. Banks, 543 U. S. 426 (2005); Conm ssioner V.

Schleier, 515 U S. 323, 327 (1995); Conmm ssioner v. G enshaw

dass Co., 348 U. S. 426, 429-431 (1955). Section 104, in
contrast, provides an exclusion with respect to conpensation for
injuries or sickness. Such exclusions are construed narrowy.

Conmi ssioner v. Schleier, supra at 328. One of the conditions of

excludability, relevant in this case, is that the amounts
recei ved t hrough accident or health insurance for personal
injuries or sickness nmust not be anobunts received by an enpl oyee,
to the extent such anmounts are either attributable to
contributions of the enployer and not includable in incone of the
enpl oyee or are paid by the enployer. There is no evidence in
this case that petitioner satisfies the conditions of section
104(a) (3).

Section 105(a) provides that anmounts received by an enpl oyee

t hrough accident or health insurance for personal injuries or
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si ckness shall be included in gross incone to the extent such
anounts are (1) attributable to contributions by the enployer and
not includable in gross incone of the enployee, or (2) are paid
by the enployer. Section 105(c) provides that gross incone does
not include amounts referred to in section 105(a) to the extent
such anmounts (1) constitute paynent for personal |oss of use of a
menber or function of the body, or the permanent disfigurenent,

of the taxpayer, and (2) are conputed with reference to the
nature of the injury without regard to the period the enpl oyee is
absent fromwork. It is clear that petitioner received the
paynments from CFI TF so long as he did not return to work. Since
the paynents are contingent on petitioner’s absence from work,

rat her than based on the nature of the injury, the paynents do
not fit within the exception of includability under section
105(a) and (c). Respondent’s determnation is sustained on this
i ssue.

Dependency Exenpti on

As indicated petitioner clained a dependency exenption for
his girlfriend, Lupe Chitwood. A taxpayer nmay be allowed a
deduction for a dependent over half of whose support is provided
by the taxpayer. Secs. 151(c)(1), 152(a). A dependent includes
an individual who, for the taxable year, has as her principal
pl ace of abode the honme of the taxpayer and is a nenber of the

t axpayer’s household. Sec. 152(a)(9). It is necessary that the
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t axpayer both nmaintain and occupy the household. Sec. 1.152-
1(b), Income Tax Regs. It is not necessary that the dependent be
related to the taxpayer. 1d. The term “support” includes food,
shel ter, clothing, nedical and dental care, education, and the
like. Sec. 1.152-1(a)(2)(i), Incone Tax Regs. The anount of
support that the clainmed dependent received fromthe taxpayer is
conpared to the total anobunt of support the clainmed dependent
received fromall sources. 1d. The total amount of support for
each cl ai med dependent furnished by all sources during the year
in issue nmust be established by conpetent evidence. Blanco v.

Comm ssioner, 56 T.C. 512, 514 (1971).

Petitioner presented virtually no testinony or docunentary
evidence to establish that he net the support test for M.
Chitwood. There is no evidence as to the anmount of her
di sability pension, the anount of her ganbling w nnings and
| osses, nor the arrangenent between petitioner and Ms. Chitwood
as to the allocation of living expenses. Gven this |ack of
evi dence, we sustain respondent’s determ nation as to this issue.

Di stribution From Jackson

Section 61(a) defines gross incone as “all income from
what ever source derived”. Annuities are specifically included in
gross incone. Sec. 61(a)(9). The burden is on petitioner to

denonstrate that the paynment in question falls into a specific
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statutory exclusion. Conm ssioner v. G enshaw 3 ass Co., supra

at 429-431.

In general, section 72 deals wth the inconme tax treatnent
of annuities. Section 72 prescribes rules regarding the
inclusion in gross incone of amounts received under a life
i nsurance, endownent, or annuity contract except where such
anounts are specifically excluded fromgross i ncone under other
provi sions of chapter 1 of the Code. These rules provide that,
in general, the anmounts subject to the provisions of section 72
are includable in the gross incone of the recipient except to the
extent that they are considered to represent a reduction or
return of premuns or other consideration paid. Sec. 1.72-1(a),
| ncone Tax Regs. Anounts are considered to be paid as an annuity
if they are received after the annuity starting date, they are
paid in periodic installments at regular intervals over a period
of nore than one full year fromthe annuity starting date, and
the total of ampunts payable can be determ ned at the annuity
starting date (subject to certain exceptions). Sec. 1.72-
2(b)(2), Income Tax Regs. As a general rule, paynents received
on or after the annuity starting date are treated as paynents not
received as an annuity and are taxable. Sec. 72(e)(2)(A).

There is sinply not sufficient information in this record to
reach a concl usi on whet her sone portion of the $8,000 paynent is

not includable in incone. The Court and respondent encouraged
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petitioner to provide sufficient information as to the facts
surrounding the distribution fromJackson. Petitioner did not
provi de information, nor did he authorize Jackson to provide such
information to respondent. In this connection, the copy of the
policy from Jackson provided sone rel evant information. However,
given the conplex rules relating to the taxation of annuities
under section 72, the Court required facts surrounding the
di stribution, which were not forthcom ng. Respondent’s
determnation is sustained on this issue.

Addition to Tax Under Section 6651(a)(1)

|f a Federal incone tax return is not tinely filed, an
addition to tax will be assessed “unless it is shown that such
failure is due to reasonabl e cause and not due to wllfu
neglect”. Sec. 6651(a)(1l). A delay is due to reasonabl e cause
if “the taxpayer exercised ordinary business care and prudence
and was neverthel ess unable to file the return within the
prescribed tine”. Sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.;

see also United States v. Boyle, 469 U S. 241, 243 (1985). The

Comm ssi oner has the burden of production with respect to the
l[iability of any individual for an addition to tax under section
6651(a)(1). Sec. 7491(c). The burden of show ng reasonabl e

cause under section 6651(a) remains on petitioner. Hi gbee v.

Conmm ssioner, 116 T.C 438, 446-448 (2001).
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In the present case, respondent net his burden of production
wWth respect to the addition to tax under section 6651(a)(1).
Petitioner did not provide any evidence as to the reasons for the
late filing for the 2000 taxable year. Nor did petitioner
provi de any evidence to establish he had reasonabl e cause for the
failure to tinely file. Respondent’s determination as to this
I ssue I s sustained.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.4

4 As previously indicated, the Court was not provided with
a conplete copy of the notice of deficiency, which would
presumably contain a copy of the adjustnents. Accordingly, we
assune that the mutual concessions nade by the parties, as stated
supra note 3, related to adjustments in the notice of deficiency
and that the anount of the deficiency and addition to tax wll be
| ess than that determ ned as a result of concessions.



