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R issued to P a notice of proposed |evy, and P
tinely requested a hearing under I.R C. sec. 6330. 1In
that request P asked for a face-to-face hearing and
i ndi cated that she desired an install nent agreenent or
an offer-in-conprom se, but P never nade a concrete
proposal of either. P did not submt current evidence
of proper tax withholding. As a result, R did not
offer a face-to-face conference as P had requested. P
refused to participate in a tel ephone collection due
process conference, and Rissued to P a final notice of
determ nation that R would sustain the proposed |evy.
P appeal ed that determnation to this Court, arguing
that she was entitled to a face-to-face hearing. R
moved for summary judgnent, and P opposed R s notion.

Held: R s Ofice of Appeals did not abuse its
di scretion in sustaining the proposed |evy when (1) P
general ly requested an install nent agreenment but
di sregarded Appeals’ nmultiple requests for a concrete
proposal, and (2) P failed to supply information as to
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her current conpliance with tax w thhol di ng
obl i gati ons.

Cynt hi a Busche, pro se.

David M MCallum for respondent.

MVEMORANDUM OPI NI ON

GUSTAFSON, Judge: This case is an appeal by petitioner
Cynt hi a Busche, pursuant to section 6330(d),! asking this Court
to review the notice of determ nation issued by the Ofice of
Appeal s (“Appeal s”) of the Internal Revenue Service (“IRS")
sustaining a proposed levy to collect Ms. Busche's unpaid Federal
income tax for the year 2008. The case is currently before the
Court on respondent’s notion for summary judgnment filed
August 18, 2011. The principal issue for decision is whether
Appeal s abused its discretion by denying Ms. Busche a face-to-
face hearing. For the reasons explained below, we wll grant

respondent’s notion.

!Except as otherwi se noted, all section references are to
the Internal Revenue Code (26 U S.C ), and all Rule references
are to the Tax Court Rules of Practice and Procedure.
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Backgr ound

The follow ng facts are based on the docunents in the record
of the IRS s hearing held pursuant to section 6330(b) and (c).
As is discussed bel ow, Ms. Busche did not raise any genui ne issue
as to these facts.

Ms. Busche’'s self-reported 2008 liability

On April 15, 2009, petitioner Cynthia Busche tinely filed a
Form 1040, “U.S. Individual Inconme Tax Return”, for the year
2008, on which she reported a total tax liability of $11, 342,
wi t hhol ding credits of $4,769, and an unpaid bal ance due of
$6,573. That is, the ampbunts of tax that the I RS proposes to
collect by levy are not the result of a deficiency determ nation
by the RS but rather are as reported by Ms. Busche herself.

The IRS's initial attenpts at coll ection

The I RS assessed the tax reported by Ms. Busche; and,
because the bal ance due was unpaid, the IRS sent her in My and
June 2009 notices of bal ance due. Wen Ms. Busche did not pay
t he bal ance due, the IRS sent her a “Final Notice of Intent to
Levy and Notice of Your Right to a Hearing” dated January 4,
2010.

Ms. Busche’'s request for a CDP hearing

In response to that notice, Ms. Busche submtted to the IRS,

on January 20, 2010, a Form 12153, “Request for a Collection Due
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Process or Equivalent Hearing”.2 The formpernmts a taxpayer to
indicate the nature of her collection due process (“CDP’) hearing
request by checki ng boxes sel ectively, but Ms. Busche checked
boxes al nost indiscrimnately. That is, she checked not only the
“Proposed Levy or Actual Levy” box (which was appropriate, given
her receipt of a notice of proposed levy) but also the “Filed
Noti ce of Federal Tax Lien” box (as well as other lien-rel ated
boxes, i.e., “Subordination”, “D scharge”, and “Wthdrawal "),
even though our record shows no lien filing, the IRS all eges that
none has ever been made, and Ms. Busche nmakes no allegation that
she received a notice of lien. M. Busche checked the boxes
i ndicating that she desired both an “Install nment Agreenent” and
an “Ofer in Conprom se”, though she | ater acknow edged that “an
Ofer in Conpromse * * * does not apply in this situation.”

Ms. Busche submitted her Form 12153 under a cover letter?

that included the follow ng:

2Ms. Busche’s mailing included two simlar Forms 12153, one
of which, dated “11-16-09”, pertained to 2008 and is at issue
here. Even though it pre-dated the final notice of levy, the IRS
treated it as tinely. The formrefers to “Attached Sheets”, but
t hose sheets do not appear in our record (despite the Court’s
invitation to Ms. Busche, described below). M. Busche’s other
Form 12153 (dated “8/24/2009”) pertains to years other than 2008
and is not at issue here.

3The cover letter purports to be dated January 19, 2009, but
it is clear, both fromdates within the letter and from an
acconpanying affidavit, that the letter was actually conposed in
January 2010.
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On June 11, 2009, by registered mail #RA513114084US, the

| NTERNAL REVENUE SERVI CE, AUSTIN, TX received paynent, and
authority to process paynent with IRS form56,[ to

di scharge the 2008 I RS Debt of CYNTHIA L BUSCHE. | have no
evidence to the contrary. Debt is discharged in full under
UCC 3-603.15 | have no evidence to the contrary.

“Ms. Busche's reference to “Form 56" apparently reflects the
frivol ous contention that

The federal governnment * * * has tricked the popul ace into
becom ng U.S. citizens by entering into ‘contracts’ enbodied
in such docunents as birth certificates and social security
cards * * * [; that] the government holds the profits in
secret, individual trust accounts, one for each citizen

* * * [, and that one] who learns of and is able to

i npl emrent the renedy, can supposedly use the debt owed to
her by the governnent to discharge her debts to third
parties with Bills of Exchange that are drawn on her trust
account * * *,

Bryant v. WAshington Miut. Bank, 524 F. Supp. 2d 753, 758-759

(WD. Va. 2007). One can supposedly invoke this renedy for tax

purposes by filing “an IRS Form 56 (‘ Notice Concerning Fiduciary

Rel ationship’)--requesting that the Secretary remt to him/[an

anmount] * * * fromhis trust account”. Gavatt v. United States,
_Fed. d. __ (Sept. 27, 2011).

Ms. Busche apparently invoked “UCC 3-603" on the grounds
that “the Uni form Conmercial Code (UCC) provides the neans for a
person to inplenent” the renedy of obtaining his secret trust
funds fromthe Governnent, Bryant v. WAshington Mit. Bank, 524 F.
Supp. 2d at 759. Ms. Busche’s hone State’s version of the cited
provision--N.C. Gen. Stat. sec. 25-3-603(b) (2009)--provides:
“I'f tender of paynment of an obligation to pay an instrunent is
made to a person entitled to enforce the instrunment and the
tender is refused, there is discharge”. However,

the United States Governnent, as the sovereign, is not bound
by such State statutes as the Uni form Conmercial Code. See
Burnet v. Harnel, 287 U S. 103, 110 (1932); Texas Learning
Technol ogy Group v. Conmm ssioner, 96 T.C. 686, 693 (1991),
affd. 958 F.2d 122 (5th Gr. 1992). * * * [T]he only way
incone tax liabilities can be settled or conprom sed is by
(continued. . .)
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| dispute your claimof contract under 15 USC 1692g. [

Thus, although Ms. Busche inplicitly contended that her 2008
liability should be considered “di scharged” because of her rights
to a secret trust fund, she did not, in her initial request for a
CDP hearing, challenge the correctness of the tax liability that
she had reported on her tax return, and she did not propose any
specifics for an install nment agreenent or other collection
alternative.

Upon recei pt of Ms. Busche’s request for a CDP hearing, the
IRS's Ofice of Appeals sent her an introductory letter dated
April 15, 2010, explaining (anmong other things) that such
hearings take place “by: (1) tel ephone, (2) mail, and/or

(3) personal interviews. |If you prefer your hearing to be a

5(...continued)
follow ng the procedures set forth in the Internal Revenue
Code and the regul ati ons thereunder. * * *

Bear v. Comm ssioner, T.C Meno. 1992-690, 64 T.C M (CCH 1430,
1432 (1992), affd. wi thout published opinion 19 F.3d 26 (9th G
1994).

What Ms. Busche cited is a provision in Title 15 of the
United States Code, Chapter 41 (“Consuner Credit Protection”),
Subchapter V (“Debt Collection Practices”). 15 U S.C. sec. 1692g
(2006) (“Validation of Debts”) inposes various requirenents on a
“debt collector”, and Ms. Busche appears to have assuned that the
IRS is a “debt collector” for this purpose. That is not so. See
id. sec. 1692a(6) (“The term ‘debt collector’ * * * does not
include * * * (C) any officer or enployee of the United States
* * * to the extent that collecting or attenpting to coll ect any
debt is in the performance of his official duties”).
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face-to-face conference at the Appeals Ofice closest to your
resi dence/ busi ness address, please let us know i medi atel y”.

On April 26, 2010, Ms. Busche pronptly sent a letter
“demand[ing] a face-to-face conference”.

Appeal s’ requests for information, and Ms. Busche's responses

The Appeals Ofice replied by letter of April 27, 2010, in
which it schedul ed a tel ephone conference, not a face-to-face
conference, for June 3, 2010--i.e., nore than 5 weeks after the
date of Appeals’ letter. Appeals’ letter explained:

| have determ ned that an issue raised in your hearing
request is:

1. a “specified frivolous position”, identified by
the IRS in Notice 2008-14l7 * * *: or

2. a reason that is not a “specified frivol ous
position,” but is a frivolous reason reflecting a
desire to delay or inpede Federal tax
adm ni stration; or

3. a noral, religious, political, constitutional,
conscientious, or simlar objection to the
i nposition or paynent of Federal taxes that
reflects a desire to delay or inpede the
adm ni stration of Federal tax |aws[.]

'Ms. Busche’s Form 56 contention quoted above (see text
notes 4-6 above), was not explicitly listed in Notice 2008- 14,
2008-4 1. R B. 310 (Jan. 28, 2008) (but is listed as frivolous in
t he superseding Notice 2010-33, sec. [11(20) and (21), 2010-17
|. R B. 609). However, because Ms. Busche | ater disclainmed her
frivol ous contention and Appeals did proceed to review her |evy
notice in a CDP hearing, we need not determ ne whether the
“boi l erplate”, see Thornberry v. Comm ssioner, 136 T.C 356, 358-
359 (2011), in Appeals’ letter of April 27, 2010, woul d have been
sufficient to warrant non-consi deration of Ms. Busche s request
for a CDP heari ng.
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Pl ease be advi sed that Appeals does not provide a
face-to-face conference if the issues you wish to discuss

i nclude frivolous issues or issues that Appeals considers as
reflecting a desire to delay or inpede the adm nistration of
Federal tax | aws.

You will be allowed a face-to-face conference on any
legitimate issue you raised if you withdraw in witing
within 30 days fromthe date of this letter, the frivol ous
i ssues or issues reflecting a desire to delay or inpede the
adm ni stration of Federal tax |aws.

* * * * * * *

To be allowed a face-to-face conference about collection
alternatives, you nust also have filed all required returns
and provided all information requested in this letter.

* * * * * * *

For me to consider alternative collection nethods such as an
i nstall ment agreenent or offer in conpronm se, you nust
provide any itens |isted below. In addition, you nust have
filed all Federal tax returns required to be filed.

The itens to be provided are:

. Proof of filing tax return(s) for the follow ng
applicable periods. * * *
Type of Tax: Form 1040, U.S. Individual incone Tax
Ret ur n
Period or Periods: 2009

. Specific proposed install nent agreenent paynment
anount and paynment date for consi deration.

* * * * * * *

Pl ease send ne the itens listed or checked above by May 11,
2010. | cannot consider collection alternatives at your
conference nor can | consider alternatives during the
heari ng process w thout the information requested above. |
am encl osing the applicable forns and a return envel ope for
your conveni ence.
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Ms. Busche responded by letter dated May 5, 2010, which
again made no challenge to her self-reported tax liability for
2008 and st at ed:

| wish to withdraw any frivol ous or desire-to-del ay issues,
so that | will be allowed a face-to-face conference.

* * * * * * *
| still demand a face-to-face conference at the | NTERNAL
REVENUE SERVI CE, ASHEVI LLE, NORTH CARCLI NA of fi ce. | do not

agree to a CDP Hearing by tel ephone or by mail.
Ms. Busche did not provide, with this repeated demand, the
information that Appeals had requested in its letter of April 27,
2010.

Appeal s’ second request for information

Appeal s therefore replied by letter dated May 13, 2010,

whi ch st at ed:

This is in response to your letter dated May 5, 2010 where
you wi thdrew any frivolous or desire to delay issues. As
the letter dated April 27, 2010 stated, to allow a face-to-
face conference about collection alternatives you nust al so
have filed all required returns and provided all information
requested in that letter. Based on the information
avai l able to us, you have filed your 2009 tax return with a
bal ance due. However, you did not provide the other

i nformati on request ed.

The itens to be provided are:

. Your specific proposed collection alternative for
consi der ati on.

* * * * * * *

. If an Install nment Agreenent is your proposed
collection alternative, please provide your
specific proposed installnent agreenent paynent
anpunt and paynent date.
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. Proof of wi thholding paying conpliance: Please
provi de proof of filing a corrected Form W4,
Enmpl oyee’s Wthhol ding Al lowance Certificate, with
your enployer to ensue the correct Federal incone
tax is withheld fromyour pay.!®

* * * * * * *

Pl ease send ne the itens listed or checked above by My 25,
2010. Collection alternatives cannot be consi dered w thout
the information requested above nor can the face-to-face
hearing be granted. If all of the information is not

provi ded by May 25, 2010, the tel ephone conference wll
remai n as schedul ed on June 3, 2010 at 10: 00 am Central
Daylight Tine. Please call me for the conference.

| f you do not participate in the conference or respond to
this letter, the determ nation and/or decision letter that
we issue will be based on your hearing request, any
information you previously provided to this office about the
applicable tax periods, and the Service’'s admnistrative
file and records.

Ms. Busche’s responses

Ms. Busche did not provide the specifics of her collection
alternative. Rather, on May 25, 2010 (the date by which Appeal s

had asked for the information), M. Busche sent another letter,

whi ch st at ed:
Thank you for your letter dated May 13, 2010 and post mar ked
May 17, 2010. | received your correspondence on May 20,
2010.
Because of the short suspense, three (3) working days, | am

unable to respond to your letter in the time you have given
me. Three (3) working days is an unreasonably short anount
of time to respond considering the seriousness of this

8Thi s request for information about w thhol ding of taxes
from M. Busche' s wages was not included in Appeals’ prior
request for information and was presunably pronpted by Appeal s’
di scovery that her recent 2009 return (like her 2008 return at
i ssue) reported taxes due but not w thhel d.
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matter. Your actions with the short suspense is causing
undue del ays, because | have to respond to each of your
correspondences. Furthernore you keep changing the rul es
for a face-to-face hearing. Your rule changing is
confusing, causing nore delays as | try to figure out your
intent. Due to your above listed actions, | nust now demand
no tricks and no lies.
| request an extension of tinme until June 25, 2010 to
respond to your letter dated May 13, 2010. | do not agree
to a June 3, 2010 tel ephonic hearing date. | only agree to
a nutually agreed upon face-to-face hearing at a mutually
agreed upon date, tine, and | ocati on.
| have a very busy schedul e and want to devote the proper
time to this matter. | have to do sone research which w |
take me sone tine.
The letter made no challenge to Ms. Busche's self-reported tax
l[iability for 2008.
On June 3, 2010 (the date Appeals had appointed for the
t el ephone conference), Ms. Busche did not call Appeals as
directed in the April 27, 2010, letter. Instead, M. Busche sent
Appeal s anot her copy of her May 25 letter and requested a
response. She did not challenge in that letter her self-reported
tax liability for 2008, and she did not provide with that letter
the specifics of her proposed collection alternative.
On June 16, 2010, Ms. Busche sent Appeal s another letter,
again purporting to respond to Appeals’'s letter of May 13, 2010,
and nmaki ng demands for information fromthe |IRS:

[Tl his letter is nmy final response to your May 13, 2010
letter.

It is not nmy intent to bring up frivol ous issues, however
the courts have determined that | cannot rely on IRS
agent s/ personnel to provide accurate information, therefore
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| am now requesting copies of the law that requires me to go
along with your prerequisites for a face to face hearing.

It is ny understanding that there are no requirenents for a
face to face hearing, except for nme asking for a face to
face hearing. | believe there is no evidence to the
contrary. | amnow repeating ny request for a face to face
hearing. This is ny 3rd request for a face to face hearing.

In the spirit of cooperation, and wanting to resolve this
matter in an expedient way, | am providing information that
you requested in your letter dated May 13, 2010:

* specific proposed collection alternative and
speci fic proposed install nent agreenent paynent
anount and paynent date has al ready been
establi shed on June 5, 2009 with registered mai
nunmber RA513114084US and was received by | NTERNAL
REVENUE SERVI CE on June 11, 2009.

* If an Offer in Conprom se is your proposed
collection alternative... This bullet point does
not apply in this situation.

Your criteria has been net, now please provide ne with a
proposed date and tinme for a face-to-face hearing at the
Asheville, North Carolina office. Upon receipt of your
reply letter, I will confirmor propose an alternate date
and tinme for a face-to-face hearing at the Asheville, North
Carolina office.
No letter of June 5, 2009, was attached to Ms. Busche’'s letter of
June 16, 2011; and no letter of June 5, 2009, appears in the
record of this case (despite the Court’s invitation to
Ms. Busche, described below). The transcript for Ms. Busche’'s
2008 income tax account shows that she nmade no paynents in
June 2009 (or at any other tine) that could have been in
conjunction with a proposal of an install nent agreenent.
Thus, as of the time of Ms. Busche’s “final response” to

Appeal s, she had not provided the specifics of a proposed
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i nstal |l ment agreenent or any other collection alternative, nor
had she provided i nformation about her conpliance with tax
wi t hhol di ng requirenents, nor had she nmade any chal |l enge to her
self-reported tax liability for 2008.

Appeal s’ deternm nation to proceed with coll ection

On June 18, 2010, the Ofice of Appeals issued to Ms. Busche
its “Notice of Determ nation Concerning Collection Action(s)
under Section 6320 and/or 6330”, which stated in part:

The Appeals office has determ ned that the Notice of Intent
to Levy was appropriately issued based on applicable | aws
and procedures. W could not reach an agreenent, extend any
relief to you, or even consider alternatives to the |evy,
because after you requested an appeal and a heari ng was

of fered, you did not fully cooperate with us. The Appeal s
office fully sustains the Conpliance office proposed |evy
action. * * *

An attachnment to the notice of determnation stated in part:

BRI EF BACKGROUND

The CDP notice was for the unpaid income tax liability for
your 2008 Form 1040, U.S. Individual inconme Tax Return. A
review of the account transcript indicates that the self-
assessed tax return was filed by you and refl ected a bal ance
due at the tinme of filing due to insufficient wthhol dings,
untinmely paying, penalties, and interest. * * *

* * * * * * *

Currently, the IRS has no record of receiving the financial
data requested in the letters dated April 27, 2010 and
May 13, 2010. * * *

* * * * * * *

The letters had requested proof of w thhol di ng paying
conpl i ance and proof of 2009 Form 1040 filing conpliance.

* * * For an installnment agreenent, the letter [of

April 27, 2010] requested your specific proposed install nent
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agreenent paynent anount and paynent date for consideration
and the conpl eted Form 433- A'® with supporting docunentation
attachnents. * * *

* * * * * * *

As of today, you have not provided proof of paying
conpliance, or the financial data needed for any collection
alternative or to provide a face-to-face hearing.

Therefore, the Appeals office is issuing the determ nation
that the Notice of Intent to Levy was appropriately issued
for the applicable tax period. The proposed levy action is
sustained in full.

* * * * * * *

Verification of Legal and Procedural Requirenents

The requirenents of applicable aw or adm nistrative
procedures have been net and actions taken were appropriate
under the circunstances.

. Assessnent was nade on the applicable 2008 Form
1040 CDP notice period based on the return you
filed, per IRC 8§ 6201, and the notices and demand
for paynent letters were nmailed to your |ast known
address, within 60 days of the assessnent, as
required by IRC 8 6303. This information was
verified fromthe account transcripts.

. There was a bal ance due when the CDP notice was
i ssued per IRC § 6330 and § 6331(a). There is
presently an anount due and ow ng.

. | RC 8 6330(a) inposes the requirenent that a
t axpayer be given an opportunity for hearing

°Ms. Busche’'s request for a CDP hearing had indicated an
interest in both an installnment agreenent and an
of fer-in-conprom se. The request for Form 433-A, “Collection
I nformation Statenent for Wage Earners and Sel f - Enpl oyed
| ndi vi dual s”, in Appeals’ letter of April 27, 2010, was nmade in
conjunction with its discussion of an offer-in-conprom se, and
not specifically wwth reference to an installnment agreenent. For
pur poses of this opinion we therefore overl ook Ms. Busche’s
failure to provide Form 433-A
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before the Internal Revenue Service can | evy on
t he taxpayer’s property.

. Per review of conputer transcript, the CDP Notice
of Intent to Levy and Notice of Your Right to a
Hearing was sent by Certified Mail, Return Recei pt
Requested, to your |ast known address, which was
al so the address indicated on the CDP hearing
request.

. The tinmely received request for CDP Appeal was
verified. Per review of the conputer transcript,
the I evy action has been suspended by the
appropriate conputer condition codes for the tax
period at issue.

. There is no offer in conprom se or install nent
agreenent pending or currently in effect. There
is al so no pending i nnocent spouse request.

. There is no pendi ng bankruptcy case, nor did you
have a pendi ng bankruptcy case at the tine the CDP
notice was sent (11 U.S.C. 8§ 362(a)(6)).

. Thi s Appeal s enpl oyee has had no prior invol venent

with this taxpayer concerning the applicable tax
periods before this CDP case.

* * * * * * *

On the Form 12153, you did not challenge the existence or
t he amount of the self-assessed inconme tax liability.

Tax Court proceedi ngs

On July 14, 2010, Ms. Busche filed a tinely petition
pursuant to section 6330(d) (1), appealing the collection
determ nation and asking this Court to reviewit. Her petition
argues at length that she was wongly denied a face-to-face
hearing before the O fice of Appeals.

On August 18, 2011, the IRS noved for summary judgnment. By

order served August 26, 2011, the Court ordered Ms. Busche to
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file and serve a response and expl ai ned her responsibility as a
non- novant responding to such a notion. On Septenber 9, 2011
she filed a response. By order served Septenber 28, 2011, the
Court pointed out an apparent gap in Ms. Busche s opposition and
ordered that she be permtted to file a suppl enental response,
whi ch she then did on October 12, 2011

Di scussi on

Applicable I egal principles

A. Summary judgnent st andards

Where the pertinent facts are not in dispute, a party may
move for summary judgnent to expedite the litigation and avoid an

unnecessary (and potentially expensive) trial. Fla. Peach Corp.

v. Conmm ssioner, 90 T.C. 678, 681 (1988). Sunmary judgnment nmay

be granted where there is no genuine issue as to any materi al
fact and a decision nay be rendered as a matter of |aw

Rul e 121(a) and (b); see Sundstrand Corp. v. Conm ssioner, 98

T.C. 518, 520 (1992), affd. 17 F.3d 965 (7th Cr. 1994); Zaentz

v. Conmm ssioner, 90 T.C. 753, 754 (1988). The party noving for

summary judgnent (here, the IRS) bears the burden of show ng that
there is no genuine issue as to any material fact, and factual
inferences will be drawn in the manner nost favorable to the

party opposi ng summary judgnent (here, Ms. Busche). Dahlstromv.

Conm ssioner, 85 T.C. 812, 821 (1985); Jacklin v. Conmm ssioner,

79 T.C. 340, 344 (1982). However, Rule 121(d) provides:
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When a notion for summary judgnent is nmade and
supported as provided in this Rule, an adverse party
may not rest upon the nere allegations or denials of
such party’s pleading, but such party’s response, by
affidavits or as otherwise provided in this Rule, nust
set forth specific facts showing that there is a
genui ne issue for trial. * * *
In conpliance with Rule 121(b), the I RS made and supported a
showi ng of the facts of the case, and it was incunbent on
Ms. Busche to “set forth specific facts”, supported by affidavits
or otherwise, to contradict the RS s show ng.

B. Col |l ection review procedure

When a taxpayer fails to pay any Federal tax liability
wi thin 10 days of notice and demand, the I RS may coll ect the
unpaid tax by levy on the taxpayer’s property, pursuant to
section 6331. However, before the IRS may proceed with that
| evy, the taxpayer is entitled to adm nistrative and judi ci al
review pursuant to section 6330. Admnistrative reviewis
carried out by way of a hearing before the Ofice of Appeals
pursuant to section 6330(b) and (c); and, if the taxpayer is
dissatisfied with the outcone there, she can appeal that
determ nation to the Tax Court under section 6330(d), as
Ms. Busche has done.

For the CDP hearing before the Ofice of Appeals, the
pertinent procedures are set forth in section 6330(c).

First, the IRS s Appeals officer nust obtain verification

fromthe Secretary that the requirenents of any applicable | aw or
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adm ni strative procedure have been net. Sec. 6330(c)(1). In the
case of a levy to collect a self-reported tax liability, the
basi ¢ requi renents, see sec. 6331(a), (d), for which Appeal s nust
obtain verification are: the IRS s tinely assessnent of the
l[tability, secs. 6201(a)(1), 6501(a); the giving to the taxpayer
of notice and demand for paynent of the liability, sec. 6303; and
the giving to the taxpayer of notice of intention to |evy and of
the taxpayer’s right to a hearing, secs. 6330(a), 6331(d). (W
di scuss bel ow Ms. Busche’s 11th-hour attenpt to raise a
“verification” issue.)

Second, the taxpayer may “raise at the hearing any rel evant
issue relating to the unpaid tax or the proposed |evy”, including
chal l enges to the appropriateness of the collection action and
offers of collection alternatives. Sec. 6330(c)(2)(A).

Ms. Busche’ s principal contention--that she should have gotten a
face-to-face hearing for consideration of an install nent
agreenent--pertains to that second set of issues, i.e., offers of
collection alternatives, and we discuss this issue bel ow

Additionally, the taxpayer may contest the existence and
anmount of the underlying tax liability if she did not receive a
notice of deficiency and “did not otherw se have an opportunity
to dispute such tax liability.” Sec. 6330(c)(2)(B). The
ltability at issue here is that which Ms. Busche self-reported on

her 2008 tax return, so she did not receive a notice of
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deficiency and did not have a prior opportunity to make such a
di spute. (We discuss below her failure to raise such a dispute
before the Ofice of Appeals.)

Wen the O fice of Appeals issues its determ nation, the
t axpayer may “appeal such determnation to the Tax Court”,
pursuant to section 6330(d)(1), as Ms. Busche has done. In such
an appeal, we review de novo any determ nation of the Ofice of
Appeals as to the underlying liability that is properly at issue;
and as to collection matters, we review the determ nation of the
Ofice of Appeals for abuse of discretion--that is, we decide
whet her the determ nation was arbitrary, capricious, or wthout

sound basis in fact or law. See Murphy v. Commi ssioner, 125 T.C.

301, 320 (2005), affd. 469 F.3d 27 (1st Gir. 2006); Sego v.

Comm ssioner, 114 T.C. 604, 610 (2000); Goza v. Conm ssioner, 114

T.C. 176 (2000).

1. Ms. Busche’s argunents

In Ms. Busche's opposition to the IRS s notion for summary
judgnent, we discern four argunents that we now address.

A. Verification

I n her supplenental opposition to the IRS s notion, M.
Busche raises for the first tinme the issue of “verification”
The totality of her contention is as foll ows:
The respondent has not verified that the requirenents of any
applicable law or admnistrative procedure were net. | have

no evidence to the contrary, and have yet to see evidence to
the contrary fromthe Respondent.
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As we expl ai ned above, the O fice of Appeals is required by
statute to “obtain verification fromthe Secretary that the
requi renents of any applicable |aw or adm nistrative procedure
have been net”. Sec. 6330(c)(1l). A taxpayer nmay chall enge that
verification in an appeal to this Court whether or not he raised
verification before the Ofice of Appeals. See Hoyle v.

Comm ssioner, 131 T.C. 197 (2008). However, M. Busche’s

verification challenge is unavailing, for three reasons.

1. Onission from Ms. Busche's petition

A petition comencing a CDP case in this Court nust
cont ai n- -
Cl ear and conci se assignnments of each and every error which
the petitioner alleges to have been commtted in the notice
of determ nation. Any issue not raised in the assignnents
of error shall be deened to be conceded.
Rul e 331(b)(4). Ms. Busche’s petition did not raise |ack of
verification as an assignnment of error, and she therefore
conceded | ack of verification.
However, even if we take note of Ms. Busche’'s
sel f-represented status and construe her pleadi ngs broadly, the

out cone does not change, as we now show.

2. Lack of “reasons for the amendnent”

If we were to find in Ms. Busche’s opposition to the IRS s
nmotion for summary judgnent a latent or inplicit notion to anend
her petition to raise the issue of verification, we would then

address that notion to amend under the standards of Rule 41(a):
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a party may anend a pleading only by | eave of Court or by
written consent of the adverse party, and | eave shall be
given freely when justice so requires. No anmendnent shal

be allowed after expiration of the time for filing the
petition, however, which would involve conferring
jurisdiction on the Court over a matter which otherw se
woul d not come within its jurisdiction under the petition as
then on file. A notion for |eave to anend a pl eadi ng shal
state the reasons for the anendnent * * *. [ Enphasis
added. ]

Ms. Busche states no reasons for an anendnent, and it is
therefore not possible to conclude that “justice * * * requires”
an anmendnent .

On the contrary, apart from Ms. Busche s general statenent
in her brief that “respondent has not verified”, the record
before us contains nothing to suggest anything other than that
verification was indeed duly obtai ned: Appeals’ notice of
determ nation gives a detailed account of verification of all the
basic requirements, and Ms. Busche’'s IRS transcript (i.e., a Form
4340, “Certificate of Assessnents, Paynents, and O her Specified
Matters”) that was submtted with the IRS s notion for sunmary
judgnent confirns that those requirenents were net. M. Busche
suggests no particular defect in that verification, and a notion
to anmend her petition would be deni ed.

3. Lack of “specific facts” to dispute verification

Even if verification were deened to be properly pleaded in
this case, the IRS would still be entitled to summary judgnent on
the point. The IRS s notion nade and supported a show ng of

verification; and under Rule 121 it was therefore i ncunbent on
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Ms. Busche “not [to] rest upon the nere all egations or denials of

such party’'s pleading” but rather to “set forth specific facts
showi ng that there is a genuine issue for trial.” (Enphasis
added.) This obligation was not hidden from Ms. Busche. Rather,
in view of Ms. Busche’'s self-represented status, the Court stated
inits order dated August 24, 2011--

| f Ms. Busche disagrees with the facts set out in the
RS s notion, then Ms. Busche' s response shoul d point out
the specific facts in dispute. The response should support
Ms. Busche’s version of the facts by attaching rel evant
docunents and/or by attaching one or nore affidavits (i.e.,
witten statenents that are signed and sworn before a
notary) or unsworn declarations that are nmade “under penalty
of perjury” (see 28 U S.C. sec. 1746). |If M. Busche
di sagrees with the RS s argunent as to the |law, then her
response should al so set out her position on the disputed
| egal i ssues.

Ms. Busche's attention is directed to Tax Court Rule

121 (avail able on the court’s website at

WWW. ust axcourt.gov), which sets out the principles for

filing, opposing, and resolving notions for summary

j udgnment. * * *
Notwi t hstanding this tutorial on summary judgnent, M. Busche
made only the nost general contention--“respondent has not
verified that the requirenents of any applicable |aw or
adm ni strative procedure were net”--and neither stated nor
supported the “specific facts” that Rule 121 requires. The IRS
is therefore entitled to summary judgnent on the natter of

verification under section 6330(c)(1).
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B. Face-to-face hearing

Ms. Busche’ s principal argunent is that she was wongly
deprived of a face-to-face CDP hearing before Appeals, and she
appears to contend in effect that she had an absolute right to
such a hearing (rather than the tel ephone hearing she was
offered) without regard to anything that she m ght have done or
failed to do. As she stated in her opposition to the IRS s
motion, “It is nmy understanding that there are no requirenents
for a face-to-face hearing, except for me asking for a face-to-
face hearing.” |If Ms. Busche were right, then a taxpayer would
have the unilateral power to delay collection of tax until after
a face-to-face hearing, even if she had nothing to say or propose
once the hearing took place.

In fact, a taxpayer does not have an absolute right to a
face-to-face hearing. Section 6330(b)(1) provides sinply that a
“hearing shall be held” by Appeals, and the statute does not
prescribe the nature of that “hearing”. As we have previously
observed:

Hearings at the Appeals |evel have historically been

conducted in an informal setting. * * * \WWen Congress

enact ed section 6330 * * * Congress was fully aware of

the existing nature and function of Appeals. Nothing

in section 6330 or the legislative history suggests

that Congress intended to alter the nature of an

Appeal s hearing * * *,

Davis v. Comm ssioner, 115 T.C. 35, 41 (2000). The regul ations

i npl enmenting the CDP process provide as foll ows:
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CDP hearings are * * * informal in nature and do not require
the Appeals officer or enployee and the taxpayer, or the
taxpayer’s representative, to hold a face-to-face neeting.

A CDP hearing may, but is not required to, consist of a
face-to-face neeting, one or nore witten or oral
communi cati ons between an Appeals officer or enployee and

t he taxpayer or the taxpayer’s representative, or sone

conbi nation thereof. * * *

* * * * * * *

[ A] taxpayer who presents in the CDP hearing request

rel evant, non-frivol ous reasons for disagreenment with the
proposed levy will ordinarily be offered an opportunity for
a face-to-face conference at the Appeals office closest to
t axpayer’s residence. * * *

* * * * * * *

A face-to-face CDP conference concerning a collection
alternative, such as an installnent agreenent or an offer to
conprom se liability, will not be granted unl ess ot her
taxpayers would be eligible for the alternative in simlar
circunstances. * * * |n all cases, a taxpayer will be given
an opportunity to denonstrate eligibility for a collection
alternative and to becone eligible for a collection
alternative, in order to obtain a face-to-face

conference. * * *

Sec. 301.6330-1(d)(2), Q&A-D6 through -D8, Proced. & Adm n. Regs.
(26 CF.R) (enphasis added).

We therefore address the question of whether Ms. Busche was
entitled to a face-to-face hearing under this standard, and we
find that she was not. Her request for a CDP hearing asserted a
frivolous issue (i.e., the secret trust fund invoked by Form 56),
which certainly did not entitle her to a face-to-face hearing.
After she withdrew that frivol ous argunent, no concrete issue or
proposal remained to flesh out her CDP hearing request, and her

reasserted “demand” for a face-to-face hearing | acked any
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justification at all. Despite explicit requests by the IRS, she
failed to provide a specific proposal for an install nent
agreenent and failed to provide information that she was eligible
for such an agreenent (i.e., information that she was in
conpliance as to withholding of tax fromher wages). On that
record, there was nothing to be discussed at a face-to-face
hearing, so the IRS sensibly declined to schedul e one.

Ms. Busche alleged, in her response to the RS s notion,
that she had “provided the requested financial data” to Appeals.
To support that allegation, she cited a docunent (her letter of
June 16, 2010) that in turn cites another docunent (a supposed
letter of June 5, 2009) that the Court thought mght inplicate a
genui ne issue of material fact as to whether Ms. Busche m ght
have made a specific proposal for an installnent agreenent.
(According to the letter of June 16, 2010, the alleged letter of
June 5, 2009, provided a “specific proposed install ment agreenent
paynment ampunt and paynent date”.) However, no letter dated
June 5, 2009, was attached to her response. Because such a
letter, if it had been sent, m ght have been material to
Ms. Busche’'s case, the Court issued its order of Septenber 28,
2011, which stated:

Petitioner’s response includes an “Attachnment A’ that

includes a letter dated June 16, 2010. That letter refers

to a proposal dated June 5, 2009 (received by the IRS June

11, 2009), which proposal is not included with petitioner’s
response. (The June 16, 2010, letter also refers to other
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correspondence, as does a letter of June 28, 2010, that is
included in Petitioner’s “Attachnment B’.)

In a reply filed Septenber 27, 2011, the IRS asserts
(at 9) that its admnistrative file does not include a copy
of the alleged proposal of June 5, 2009.

Ms. Busche should carefully review the RS s notion
papers (including its reply) and note its assertions about
what Ms. Busche did and did not submt to IRS Appeal s during
her coll ection due process hearing. M. Busche's obligation
in opposing the IRS s notion is to “set forth specific facts
showi ng that there is a genuine issue for trial”. (Rule
121(d).) Her presentation may fall short if she fails to
submt the docunents she relies on. To enable her to
include in our court record any docunents that she relies on
but that are not yet in our record, it is

ORDERED t hat, no later than October 12, 2011

petitioner Cynthia Busche may, if she wishes, file a

suppl enment to her response to the RS s notion in which she

may i nclude any docunents, not yet submtted, on which she

intends to rely to oppose the IRS s notion (including, if

she w shes, her proposal of June 5, 2009).

Ms. Busche did file a supplenment to her response, but that
suppl enent nmakes no nention of, and did not attach, a letter of
June 5, 2009, or any other docunent.

Consequently, as our record now stands, M. Busche still has
not--despite the Court’s explicit invitation--described specific
install ment agreenent terns that she clainms to have proposed to
Appeal s during her CDP hearing. She has inplicitly alleged that
she proposed such terns to other IRS personnel in June 2009, but
has not actually made a showi ng that she did so at any tinme. The
| RS has asserted, and its record shows, that Ms. Busche did not

propose specific terms. Under Rule 121, Ms. Busche was, again,

obliged “not [to] rest upon the nere allegations or denials of
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such party’'s pleading” but rather to “set forth specific facts

showi ng that there is a genuine issue for trial.” (Enphasis
added.) Since she did not do so, we conclude for purposes of the
RS s notion that Ms. Busche did not propose install nent
agreenent terns to Appeals and was therefore not entitled to a
face-to-face hearing to discuss an install nment agreenent that she
di d not propose.

Were a taxpayer proposes a collection alternative such as
an install nment agreenent, the hearing (whether face-to-face or by
t el ephone) is a nmeans for Appeals to consider the proposal.

Where denial of a face-to-face hearing would i npede adequate
consideration of a collection alternative, then that denial m ght
itself be an abuse of discretion. However, the ultinmte question
is not whether a face-to-face hearing was held but whet her
Appeal s abused its discretion by not agreeing to a collection
alternative. That is not how Ms. Busche frames the issue, but
that is in fact the real issue. W find that Appeals did not
abuse its discretion, for two reasons that are obvious in what we
have al ready sai d:

First, it was not an abuse of discretion for Appeals to
reject collection alternatives when Ms. Busche had proposed none.

See Cavazos v. Comm ssioner, T.C Meno. 2008-257 (citing

Kendricks v. Conmi ssioner, 124 T.C. 69, 79 (2005)); see also

Nel son v. Conm ssioner, T.C Meno. 2009-108 (Appeals did not
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abuse its discretion in sustaining a |lien when a taxpayer
requested an O C generally but had not prepared one).
Second, it was not an abuse of discretion for Appeals to
consider Ms. Busche ineligible for an install nent agreenment on
the ground of her failure to show conpliance with current

wi t hhol di ng obligations. See Ganelli v. Comm ssioner, 129 T.C.

107, 111-112 (2007). It appears that for the year at issue
(2008) Ms. Busche's liability was underpai d because her incone
tax w thhol di ng was i nadequate. When during the CDP process
Appeal s obtained her return for the next year (2009), it saw that
her self-reported liability was again underpai d because of

i nadequate w thhol ding. Lest Ms. Busche continue to fall further
and further behind, Appeals had a legitimate interest in assuring
t hat her wi thhol ding be adequate on a goi ng-forward basi s.

Ms. Busche failed to provide the information that coul d grant

t hat assurance and thereby rendered herself ineligible for an
install ment agreenent. Appeals did not abuse its discretion in
declining to enter into an install nent agreenent with her.

C. Underlying liability

I n her suppl enental opposition to the IRS s notion,
Ms. Busche raises for the first tinme the issue of her underlying
l[tability for the tax that is the subject of the proposed |evy.
The totality of her contention is as foll ows:

Since Petitioner was not granted the requested face to face
col l ection due process hearing (CDOPH). [Sic.] Petitioner
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was not give a chance to dispute the Respondents all eged

2008 tax liability. Therefore, since a Notice of

Determ nation was nailed, the Petitioner’s only option

thereafter was to request the Tax Court hearing, to enforce

Petitioner’s rights to a face to face CDPH. There is no | aw

whi ch requires the Petitioner to challenge the existence or

t he amount of the self-assessed inconme tax liability prior

to a face to face CDPH. * * *
On the contrary, the regulations inplenenting the CDP process
provide: “A face-to-face conference need not be granted if the
t axpayer does not provide the required information set forth in
A-Cl(ii)(E) of paragraph (c)(2)”, sec. 301.6330-1(d)(2), Q%A-D8,
Proced. & Admn. Regs. (26 CF.R), and the cross-referenced
provision requires that the taxpayer nust state “The reason or
reasons why the taxpayer disagrees with the proposed |levy”, id.
par. (c)(2), QA-CL(ii)(E).

A CDP petitioner may certainly dispute even a liability that

she self-reported on her own return, see Montgonery Vv.

Commi ssioner, 122 T.C. 1, 8-9 (2004); but Appeals can hardly be

expected to intuit that the taxpayer m ght now di sagree with
hersel f. Rather, the taxpayer nust raise with Appeals the issue
of underlying liability. Under the reginme described in the

regul ations, a face-to-face hearing may be granted only upon a
showi ng that there is sonmething to be acconplished at a face-to-
face hearing. The regulation requires that, before a hearing
w Il be granted, the taxpayer nust state the “reasons” she

di sagrees with the I evy (which reasons mght include a contention

that she does not owe the tax). A taxpayer may not hide her
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contentions, demand a face-to-face hearing w thout justification,
and then disclose her contentions only if and after the IRS
capitul ates to her demand.

Consistent with the regulation, the Ofice of Appeals
informed Ms. Busche in its letter of April 27, 2011

To be allowed a face-to-face conference about collection
alternatives, you nust also have filed all required returns
and provided all information requested in this letter.

During the hearing, | nust consider * * * [verification,
collection alternatives, “[c]hallenges to the

appropri ateness of collection action”, and spousal

def enses] .

* * * * * * *

. W may al so consider whether you owe the anpunt
due, but only if you did not receive a statutory
notice of deficiency or have not otherw se had an
opportunity to dispute your liability with
Appeal s.

* * * * * * *

| f you do not participate in the conference or respond to
this letter, the determ nation and/or decision |etter that
we issue will be based on your hearing request, any
information you previously provided to this office about the
applicable tax periods, and the Service’'s admnistrative
file and records.
None of Ms. Busche’s subm ssions to Appeals chall enged the
l[tability. She failed to justify a face-to-face hearing and
refused to participate in a tel ephone hearing. Appeals therefore
based its determ nation on the information available to it, which

did not include any challenge to underlying liability. W
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therefore now review a determ nation that did not address and
coul d not have addressed underlying liability.

As we explained in Ganelli v. Conm ssioner, 129 T.C at

112-113:
Section 6330(c)(2)(B) permts a taxpayer to “raise at the
hearing chall enges to the existence or anount of the
underlying tax liability” under certain circunstances. The
statute [i.e., section 6330(c)(3)] contenpl ates
consideration of issues “raised” by the taxpayer at the

hearing. Thus, if an issue is never raised at the hearing,
it cannot be a part of the Appeals officer’s determ nation

* * %

--and our jurisdiction under section 6330(d)(1) to review a
“determ nati on” does not extend to issues that were not so raised
and that are therefore outside any such determ nation.
Underlying liability is therefore not properly before us in this
case.

Moreover, as with the issue of verification, see supra
part 11.A M. Busche's challenge of underlying liability woul d
fail for the additional reasons (1) that she did not plead in her
petition that her liability is |ess than was assuned in the
proposed | evy (and she provides no warrant for allow ng an
amendnent to her petition to add such a contention) and (2) that
in opposing the IRS s notion for summary judgnment, she did not
assert or support “specific facts” to show a lesser liability.
We therefore do not entertain her vague assertion about an

unel aborated di spute as to her 2008 incone tax liability.
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D. The | RS' s supposed failure to provide information

In Ms. Busche’'s “final response” letter to Appeals, she
stated: “I am now requesting copies of the |law that requires ne
to go along with your prerequisites for a face to face hearing.”
In her supplenental response to the IRS s notion, she argues:

“I'f Petitioner is required to respond to any and all letters from
respondent in a tinely fashion then Respondent is required to do
i kewi se”; and since Appeals did not give her the requested

copi es, she argues that its determ nation was therefore
“premature” (so that, she says, we should deny the IRS s notion
for summary judgnent). W assune, for purposes of the IRS s
nmotion, that there could be circunstances in which Appeal s’
failure to answer questions could disable a taxpayer from
participating neaningfully in the CDP process, so that the notice
of determ nation mght reflect an abuse of discretion. However,
that is not the case here.

Ms. Busche in effect posits a symmetry between Appeal s and
the taxpayer (“If Petitioner is required * * * then Respondent is
required”)--a symetry that the | aw does not actually provide. A
CDP petitioner is, by definition, a taxpayer with an assessed
l[iability who has received a notice and demand, has not paid the
l[tability, and has been served with a collection notice. The
| RS, on the other hand, is the agency authorized and required by

law to collect that liability. By filing a CDP hearing request,
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t he taxpayer asks Appeals to interrupt that collection process;
and to evaluate such a request, Appeals needs information that it
can nost reasonably get fromthe taxpayer. G ven that dynamc
the systeminposes on the taxpayer certain burdens that she nust
meet in order to justify the interruption of collection activity
that she has requested. The IRS is not w thout burdens of its
own, but the IRS s burdens are those inposed on it by statute, as
di scussed above, not additional burdens inposed by the taxpayer.
The CDP taxpayer does not have the prerogative to add to the

| RS s obligations and to suspend the CDP process (and thereby to
suspend collection of tax) until the IRS has satisfied her
demands. Rather, the taxpayer has the rights conferred on her by
statute; the IRS has the duties inposed on it by statute; and the
Tax Court will enforce those rights and duties by applying the
statutes and the regul ati ons pronul gated thereunder. W hold
that, in deciding whether Ms. Busche qualified for a face-to-face
hearing, the RS was not obliged to cite chapter and verse to M.
Busche.

Concl usi on

On the record before us, we cannot hold that the decision of
the O fice of Appeals to sustain the proposed |levy was arbitrary,
capricious, or without sound basis in fact or law. As a result,

we conclude that the Ofice of Appeals did not abuse its
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di scretion, and we hold that respondent is entitled to the entry
of a decision sustaining the determnation as a matter of |aw

To reflect the foregoing,

An appropriate order and

decision will be entered.




