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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO Judge: Petitioner petitioned the Court to redeterm ne

a $464,930 deficiency in her 1996 Federal income tax and a

! Petitioner filed her petition pro se on Sept. 30, 2002,
and represented herself at trial. Robert L. Kaufnman entered the
case on Cct. 29, 2002, but withdrew on July 25, 2003. Jonathan
A. Brod entered the case on July 16, 2003, but w thdrew on QCct.
30, 200s.
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rel ated $348, 697 fraud penalty under section 6663(a).? Follow ng
respondent’s concession of an adjustnent alleged in his anmended
answer, we nust decide the followi ng four issues as to 1996:

1. \Wether respondent arbitrarily or erroneously determ ned
that petitioner failed to report dividend i ncome of $1, 149, 048.
We hold that he did not.

2. \Wiether petitioner is liable for the fraud penalty under
section 6663(a), and, if so, whether section 6501(c)(1) applies
to annul the 3-year period of |imtations under section 6501(a).
We hold that she is and that section 6501(c)(1) annuls the 3-year
period of limtations.

3. Wiether respondent’s determ nation is barred by judicial
estoppel. W hold that it is not.

4. \Wether petitioner is entitled to relief under section
6015. We hold that she is not.

FI NDI NGS OF FACT

Overvi ew

The parties submtted to the Court stipulated facts and
related exhibits. W find those stipulated facts accordingly and
i ncorporate those facts and exhibits herein. The Court al so
deened admtted certain matters pursuant to Rule 91(f). W

i ncorporate herein by this reference those matters deened

2 Unl ess otherw se indicated, section references are to the
| nt ernal Revenue Code applicable to the relevant years, and Rule
references are to the Tax Court Rules of Practice and Procedure.
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admtted under Rule 91(f). Petitioner resided in Los Angel es,
California, when her petition was filed in this Court.

Petitioner is a well-educated, intelligent, and highly
nmotivated individual. She is deeply involved in every aspect of
her business affairs and, as of 1992, had substantial experience
wi th busi ness, finance, corporations, |awers, and accountants.
She tinely filed a 1996 joint Federal income tax return (1996
return) with her husband, John Bussell (Bussell). She married
Bussell in 1972, and they remained married until he took his own
l[ife in 2002, near the conpletion of his and petitioner’s
crimnal trial discussed infra.

Petitioner is a licensed physician and is board certified in
dermat ol ogy. She opened her dermatol ogy practice (dermatol ogy
practice) in March 1979, in Beverly Hlls, California. |In 1981,
she fornmed a wholly owned corporation, Letantia Bussell MD.
Inc., and that corporation operated the dermatol ogy practice from
then until 1991. Wile the dermatol ogy practice was operated by
Letantia Bussell MD., Inc., petitioner received nost if not al
of the net inconme generated by that practice as either wages or
di stributions fromthe corporation.

1. Fornati on of Nom nee Cor porations

In 1991, petitioner instructed her attorneys, Jeffrey
Sherman ( Shermman) and Robert Beaudry (Beaudry), to term nate

Letantia Bussell MD., Inc., and inits stead to forma nedi ca
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managenent corporation and two ot her nedi cal corporations
(collectively, the three corporations) in which petitioner would
ostensibly own no interest. Pursuant to petitioner’s
instructions, the attorneys forned the three corporations wthout
any apparent ownership by petitioner but with the apparent
ownership by third-party nom nees. Petitioner in fact owned each
of the three corporations. Petitioner caused the three
corporations to be formed with the express intent of defrauding
creditors, including respondent, by concealing her assets and
i ncone during a bankruptcy that she would file in connection with
a schene (bankruptcy schene) to nmaxim ze retention of her assets.
This inconme included income derived fromthe dermatol ogy
practice.

The medi cal managenent corporation, BBL Medical Managenent,
Inc. (BBL), was incorporated in California in June 1992. It
operated the dernmatol ogy practice under the nane “Beverly Hills
Der mat ol ogy Consultants, A Medical G oup”. BBL received all of
the incone earned in the dermatol ogy practice, enployed the
dermat ol ogy practice’ s nedical staff, and coll ected noneys due to
the dermatol ogy practice frominsurance conpani es and patients.
BBL al so paid the dernatol ogy practice’s business expenses and
purchased its supplies.

Petitioner was advi sed by Beaudry that BBL should be owned
"by a third-party noninee in order to conceal petitioner’s actual

ownership of BBL. Petitioner selected Assieh CGhassem
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(Ghassem ), an enpl oyee and bookkeeper of the dernatol ogy
practice since 1983, as BBL’'s apparent owner, president, and
chi ef executive officer (CEQ. Ghassem signed BBL's
i ncor poration docunents at the request of petitioner and Bussel
(collectively, the Bussells) but had no duties or
responsibilities as BBL's owner, president, or CEO Ghassem'’s
sole function was to sign blank checks drawn on a BBL account
when they were presented to her by either of the Bussells.
(Bussell was BBL's president and secretary.) |In August 1995, BBL
was replaced as the operator of the dernmatol ogy practice by a
fourth corporation, Beverly Hlls Managenent, Inc., but BBL was
neither termnated nor liquidated at that tinme. On Novenber 15,
1995, BBL’'s board of directors net and adopted a resol ution
aut hori zing Bussell to open for BBL a bank account w th Paine
Webber (the Pai ne Webber account, described infra). On
January 16, 1996, Bussell opened up the Paine account in the nanme
of BBL.

Petitioner fornmed the second of the three corporations,
Beverly Hills Dermatol ogy Medical Corp. (BHDMC), in California in
February 1993. Beaudry advi sed petitioner that BHDMC shoul d be
owned by a third-party doctor, and petitioner asked her friend
Marilyn Lange, MD. (Lange), to assist her wwth respect to BHDMC

At petitioner’s request, Lange served as BHDMC s apparent, but



- b -

not actual, owner and director. The Bussells gave BHDMC s
i ncorporation docunents to Lange, and she signed them Lange had
no involvenment in the daily operations of BHDMC and opened no
cor porate bank accounts for BHDMC. Lange’ s nane was used as the
signatory on a BHDMC bank account, and her nane was signed on
checks drawn fromthis account w thout either her actual
signature or her consent to the signing of her nanme. Lange had
no invol verent in the banking of BHDMC, and she did not have any
financial interest in BHDMC

The third of the three corporations was LB Bussell Medi cal
Corp. (LBB), incorporated in California in June 1992. From 1993
to 1996, petitioner was identified as an enployee of LBB, and it
paid her all of the wages that she received during those years.
At the beginning of 1994, petitioner becanme the sol e sharehol der
of LBBin formas well as in substance.

[11. Petitioner's Tax Liabilities

In 1991, petitioner received notice fromrespondent that she
potentially owed $1.2 million in Federal inconme taxes for 1983,
1984, 1986, and 1987. Petitioner nmet with Sherman to discuss
t hese taxes sonetine before Decenber 20, 1991, when respondent
i ssued to her a notice of deficiency for those 4 years.
Petitioner, represented by Sherman, petitioned this Court as to
that notice of deficiency. The resulting case, docket No.

6156-92, was ultimately settled pursuant to a stipul ated deci sion
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filed on June 25, 1993. As of March 1995, petitioner’s unpaid
tax liabilities arising fromthat case had grown to approximtely
$1 mllion, a sumwhich remained unpaid as of May 17, 2002.

| V. The Bankruptcy Schene

The Bussells nmet with Sherman in 1991 to discuss the
Bussel |l s’ outstanding tax and nontax liabilities. In |late 1991
or early 1992, Sherman introduced the Bussells to Beaudry, and
the four of themnet in petitioner’s |ivingroomand di scussed
both the Bussells’ liabilities and aspects of petitioner’s
finances. During initial neetings with petitioner, Beaudry
suggested a two-step schene to defraud her creditors. (In |ater

meetings with petitioner, as discussed infra, Beaudry expanded on

this suggestion as a nethod for petitioner also to acconplish her
obj ective of evading Federal incone taxes on her inconme as well
as the inconme of entities that included at |east BBL.) Under the
first step, the Bussells would change title to their assets and
form nom nee corporations; i.e., corporations that ostensibly
woul d be owned by soneone ot her than the Bussells but which in
fact would be owned by one or both of the Bussells. Those
corporations would then realize the income earned by the
dermat ol ogy practice in a fashion that would not allow that
incone to be attributed to petitioner. Under the second step,

t he Bussells woul d declare bankruptcy to discharge their

creditors’ clainms. Beaudry finalized these suggestions in a
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witten analysis of petitioner’s assets and liabilities,
concluding wwth a series of recomendations. Petitioner asked
specific questions as to the bankruptcy schene, e.g., who would
be involved init, what would it cost, and what were the
advant ages and di sadvant ages of certain decisions, and she
expressly approved the bankruptcy schene’s purpose of defrauding
creditors. Petitioner was an active participant in formnulating
most, if not all, of the details of the bankruptcy schene.

After petitioner approved the bankruptcy schene, Beaudry
usually met with Bussell regarding the schene’s admnistrative
details. Beaudry would contact petitioner the day of the
nmeeting, or soon thereafter, to informher of the matter that had
been addressed and to confirmthat she agreed with the decisions
made. All of the decisions nmade regardi ng the dernmatol ogy
practice were expressly approved by petitioner, and only
recommendat i ons approved by petitioner were inplenented.

V. Conceal nent of Assets

On May 26, 1993, with the consent of petitioner, Beaudry
formed a shell corporation, Syntex Financial Corp. (Syntex), in
the British Virgin Islands. Also around that tine, the Bussells
traveled to Zurich, Switzerland, with a personal friend, a Gernman
citizen nanmed Gerd Kusch (Kusch). There, they opened a bank
account at Swi ss Bank Corp. in the nanme of Syntex (Syntex

account). Kusch was naned in formas the “investnent advisor”
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for the Syntex account, but he had no duties or responsibilities
in that capacity, and he never signed any documents authori zing
the transfer of funds fromthat account. The Bussells (and not
Syntex) were the actual owners of the Syntex account, and they
exerci sed control over the account.

In 1993, at Bussell’s request, Beaudry transferred funds
fromBussell’s pension plan into the Syntex account. Petitioner
was aware of this transfer, and before (but in connection wth)
this transfer she was advised by Beaudry that the transfer was a
premature distribution froma pension plan, that it was required
to be reported as such on her joint 1993 Federal incone tax
return (1993 return), and that the failure to report it as such
was a crinme. The Bussells did not report this transfer on the
1993 return.

During 1996, the Bussells nmaintai ned anot her, personal bank
account at Sw ss Bank Corp. (personal Sw ss bank account). The
Bussells failed to report the personal Sw ss bank account on
their 1996 return. They also failed to report the Syntex account
on their personal Federal inconme tax returns for 1993, 1994,
1995, and 1996.

Petitioner used multiple post office boxes in an attenpt to
conceal her ownership of BBL and BHDMC, as well as her
relationship with other entities and financial accounts. During

the relevant years, the Bussells opened at |east eight personal
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bank accounts, using false Social Security nunbers to conceal
their identities.

VI. Conceal mrent of | ncone

Pursuant to the bankruptcy schene, petitioner caused
approxi mately $1, 149, 048 of incone earned by the dernmatol ogy
practice from 1993, 1994, and 1995 to be accunmul ated in a BBL
account at Sanwa Bank (Sanwa account), and she did not cause any
of those funds (with the exception of a check in paynent of a
$51.96 check printing fee) to be withdrawmn fromthat account
until January 1996, after her bankruptcy case was discharged. In
January 1996, she caused the bal ance of the Sanwa account
(%1, 149,048) to be transferred to the personal Sw ss bank
account .

Petitioner caused the Sanwa account to be opened on May 14,
1993, as a non-interest-bearing account to hide further the
exi stence of the account, and it was opened using the nanes of
Kusch and petitioner’s patient Josephine |Isaacs (lsaacs) as
signatories in order to hide further petitioner’s actual
ownership interest in the Sanwa account. Neither Kusch nor
| saacs signed the bank’s signature card, and neither Kusch nor
| saacs aut horized another individual to sign for himor her. The
Bussel | s retai ned possession and control of the checkbooks and

bank statements for the Sanwa account.
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| npl enent ati on of the bankruptcy schenme caused an i mredi ate
and dramatic drop in petitioner’s reported wage i ncome fromthe
dermat ol ogy practice. In 1991, petitioner reported wage incone
of $720,000 fromthe dermatol ogy practice. |In 1992, her reported
wage i ncome was $500,000. In 1993, after inplenentation of the
bankruptcy schenme, her reported wage incone for 1993, 1994, and
1995 dropped to $84, 000, $98,000, and $85, 000, respectively.
Before inplenenting the bankruptcy schene, petitioner had
received virtually all of the dermatol ogy practice s net incone
as wages and/or distributions fromlLetantia Bussell MD., Inc.
After inplenenting the bankruptcy schene, petitioner reported
only the incone that she received as an “enpl oyee” of LBB
Despite knowng that it was a crine to do so, petitioner omtted
fromthe 1996 return the $1, 149,048 that she caused in that year
to be transferred fromBBL's Sanwa account to the personal Sw ss
bank account.® BBL had sufficient earnings and profits to
characterize the $1, 149,048 transfer as a dividend to petitioner.

VI, Petitioner’s Bankruptcy and Ensui ng Events

On March 7, 1995, petitioner filed a petition for chapter 7
bankruptcy, seeking (with Bussell) to discharge tax and nont ax

l[iabilities totaling approximately $4.7 mllion. O this amount,

3 Al though BBL was replaced by Beverly H|Ils Managenent in
August 1995 as the operator of the dermatol ogy practice, BBL
remai ned t he named owner of the Sanwa account until January 1996.
As of the later tinme, BBL was al so the named owner of the Paine
Webber account.
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over $1 mllion was Federal taxes owed to respondent. In August
1995, petitioner was granted a di scharge, and her bankruptcy case
was cl osed.

Before January 1, 1996, no withdrawals or transfers were
made from and no checks were drawn on, the Sanwa account, except
for a $51.96 check witten for check printing fees. On or about
Decenber 21, 1995, petitioner nmet with Beaudry and Sherman to
discuss a plan to transfer the full balance of the Sanwa account,
all of which was attributable to BBL's operation of the
dermat ol ogy practice, fromthe Sanwa account to her personal
account by way of a series of offshore accounts to conceal the
transfer.

In January 1996, Bussell forged Kusch’s signature w thout
his permi ssion on a single $1, 149, 048 check drawn on the Sanwa
account and nmade payable to Pai ne Webber, |eaving the Sanwa
account with a zero balance. This check was deposited into the
Pai ne Webber account. The Pai ne Webber account was a brokerage
account maintained by a New York, New York, office of Paine
Webber. Bussell opened the Pai ne Webber account in the nanme of
BBL on January 16, 1996, and petitioner signed as a wi tness on
docunents used to open the account.

Bussell, in his capacity as an officer of BBL, was the only
person aut horized to withdraw funds fromthe Pai ne Webber

account. Wthin 1 nonth of its creation, all funds in the Pai ne
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Webber account were renoved fromthat account by way of a single
check in the anount of $1, 151, 627 payable to “d obal Capita
Enterprises, Inc.”.% This check was hand-delivered by Bussell to
Beaudry, who deposited it into an offshore bank account (Cl TCO
account) maintained in the Netherlands Antilles by an entity
named ClI TCO Banki ng Corp. The purpose of meking the Pai ne Wbber
check payable to A obal Capital Enterprises, Inc., and then
depositing that check into the Cl TCO account was to conceal the
| ocation of the funds. Pursuant to petitioner’s instructions,
Beaudry then transferred the funds fromthe C TCO account to the
Syntex account by way of two separate transfers of $820, 000 and
$331,616.° These transfers were nade separately because
petitioner was concerned about the security of the transfers.

On March 25, 1996, Beaudry made the first transfer, of
$820, 000, fromthe CI TCO account to a Medifor, Ltd. account in
Hong Kong (Medifor account). In April 1996, Beaudry instructed
an entity nanmed TrustNet G oup to obtain a cashier’s check for
$820, 000, payable to Syntex. This cashier’s check was deposited

into the Syntex account on or about April 9, 1996. Bussell then

4 The $2,579 difference between the $1, 149, 048 deposited
into the Sanwa account and the w thdrawn $1, 151, 627 was
presumably attributed to inconme earned on the deposited funds.

5> W note the $11 discrepancy between $1, 151, 627 and the sum
of $820, 000 and $331, 616 (%1, 151, 616).
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transferred $820,000, fromthe Syntex account to the personal
Swi ss bank account .

On May 31, 1996, Beaudry nade a second wire transfer, of
$331, 616, fromthe Cl TCO account to the Medifor account. Beaudry
then transferred $309,010 fromthe Medifor account to the Syntex
account. On or about June 11, 1996, Bussell transferred $309, 010
fromthe Syntex account to the personal Sw ss bank account.
Approximately 1 nonth after the second transfer, the Bussells
made another trip to Zurich, Swtzerl and.

After these transfers into the Syntex account took place,
Kusch was notified by Sw ss Bank Corp. about the transfers. He
then went to Swi ss Bank Corp. on Cctober 21, 1996, and formally
resigned as the Syntex account’s investnent advisor.

VI, Failure To File Tax Returns

For nost of the relevant years, the accounting and
bookkeepi ng services for the Bussells and BBL were performed by
Steve Berson (Berson). Berson knew that BBL was profitable and
was required to file Federal incone tax returns for 1992, 1993,
1994, and 1995. Berson prepared a draft 1993 Federal incone tax
return for BBL that reported a tax liability. Bussell directed
Berson not to finalize or file that return. Berson notified
petitioner of this decision and the fact that BBL was in a
delinquent filing status. Petitioner did not want to pay any tax

on BBL's i ncome, and Berson was instructed to file fal se Federal
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income tax returns for BBL. Berson refused, and he was fired as
BBL' s account ant.

Petitioner told Beaudry in 1997 that she did not want BBL to
pay any tax on its inconme and instructed himand Sherman to
create a schenme whereby BBL could avoid paying taxes on its
i nconme for 1993, 1994, and 1995. Angry that Bussell, Beaudry,
and Sherman had not cone up with a workable schene to underreport
BBL's inconme, petitioner took an active and personal role in
di scussing and devel oping alternatives to filing truthful Federal
income tax returns for BBL. She discussed various alternatives
wi th Beaudry and Sherman, including overstating deductions and/ or
generating a false bad investnment |oss in a subsequent year and
carrying it back to offset the tax liability in prior years. She
ultimately decided to understate BBL's gross receipts by a total
of $1,201,974 on its returns for 1993, 1994, and 1995, know ng
that this understatenent woul d cause BBL's incone to match the
$1.1 million reported to respondent on Forms 1099 as BBL's incone
for those years.

In Cctober 1997, Rob S. Janpanah (Janpanah) was hired to
prepare BBL's del i nquent Federal income tax returns in |ieu of
Berson. Janpanah prepared BBL's returns for 1993, 1994, and
1995, using accounting records provided by Sherman which differed
materially fromthose created by Berson. Those returns

underreported BBL's gross recei pts by $600, 180, $475, 667, and
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$126, 127, respectively (or, in other words, a total of
$1, 201, 974) .

| X. The Crimnal Proceeding of the Bussells and Sher man

On July 5, 2000, the Bussells and Sherman were indicted for
various counts related to bankruptcy fraud and attenpted tax
evasion. Petitioner, in particular, was indicted for: (1) One
count under 18 U.S.C. sec. 371 of conspiracy; (2) three counts
under 18 U. S.C. secs. 2 and 152(1) of concealing assets in
bankruptcy; (3) two counts under 18 U. S.C. secs. 2 and 152(3) of
maki ng a fal se declaration and statenent in bankruptcy; (4) one
count under 18 U. S.C. sec. 152(2) of meking a false oath and
account in relation to a case under title 11; (4) one count under
section 7201 and 18 U.S.C. sec. 2 of attenpted evasion of the
paynment of tax for 1983, 1984, 1986, and 1987; and (5) one count
under section 7201 and 18 U.S.C. sec. 2 of attenpted evasi on of
t he assessnent of tax for 1996. The conspiracy count related to
the Bussells’ conspiring with Sherman and Beaudry to formthe
three corporations to conceal the Bussells’ assets and to nake
fal se statenents as to the Bussells’ bankruptcy. The conspiracy
count in relevant part alleged that the Bussells, aided by
Sherman and Beaudry, nmade fal se statenents in the Bussells’
bankrupt cy proceedi ng when they failed to disclose the Bussells’
beneficial ownership of BBL and BHDMC. Two of the three counts

of concealing assets related to the substance of this allegation.
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The tax evasion count for 1983, 1984, 1986, and 1987 alleged in
relevant part that the Bussells attenpted to evade the paynent of
$353, 394 of Federal incone taxes for those years by know ngly and
fraudul ently concealing their assets inclusive of their
beneficial ownership interests in BBL and BHDMC. The tax evasion
count for 1996 all eged that petitioner operated the dernatol ogy
practice through a three-tier structure, including BBL; that the
Bussell s effectively nanaged and controll ed BBL t hrough nom nee
owners; that the Bussells failed to report the $1, 149, 048 at
i ssue as inconme on the 1996 return; and that the Bussells had
1996 tax due and owing to the United States.

The Bussells’ crimnal trial began on Novenber 20, 2001, and
ended on February 6, 2002. The trial resulted in petitioner’s
conviction of five of the counts related to bankruptcy fraud and
t he single count under section 7201 related to the attenpted
evasi on of $353,394 of Federal income taxes for 1983, 1984, 1986,
and 1987. Petitioner’s convictions are currently on appeal.

X. Petitioner’'s Failure To Cooperate Wth the Court

Rul e 91(a) requires that all parties stipulate all facts and
docunents to the fullest extent possible. On Novenber 18, 2003,
the Court reiterated the inportance of this Rule when we ordered
the parties to stipulate to the greatest extent possible. On or
about Novenber 26, 2003, respondent sent petitioner a proposed

stipulation of facts with exhibits (stipulation). Petitioner
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refused to stipulate a single fact or docunent in the
stipulation. Many of the facts stated in the stipulation were
foundati onal and indisputable. For instance, the first three
stipulations were: (1) “Petitioner is Letantia Bussell, whose
resi dence address was 2285 Wbrthing Lane, Los Angeles, California
90077, on the date the petition was filed”; (2) “The statutory
notice of deficiency upon which this case is based was nmailed to
the Petitioner on June 28, 2002. Attached and marked as Exhi bit
1J is a true and correct copy of said notice”; and (3)
“Petitioner, Letantia Bussell, was married to John Bussell during
t axabl e years 1983 t hrough 2002”. Most of the docunents in the
stipulation were public and business records regarding the three
cor porations.

Respondent sent petitioner two suppl emental stipulations of
fact in March 2004 which contained other facts and nore public
and business records relating to BBL (suppl enental stipulations |
and Il). These records had been prepared and nmi ntai ned by
Berson. Petitioner refused to stipulate a single fact or
docunent contained in supplenental stipulations |I and 11

On March 5, 2004, respondent noved the Court under Rule
91(f)(1) to order petitioner to show cause why the matters
included in the stipulation should not be established as fact.
Respondent did not include with this notion any of the matters

addressed in supplenental stipulations | and Il. The Court
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granted this notion and on March 9, 2004, ordered petitioner to
file a response by March 18, 2004, show ng cause why the matters
included within the stipul ation should not be established as
fact. Petitioner did not file her response until April 6, 2004.

On April 19, 2004, the Court held a pretrial hearing on our
order to show cause. At this hearing, the Court found that
petitioner had substantially failed to stipulate as required by
Rul e 91(f) and by the Court’s order of Novenmber 18, 2003. The
Court went through sone of the disputed stipulations on the
record, attenpting to resolve legitimately disputed issues.
Petitioner made repeated neritless objections with no | egal
foundati on. The hearing concluded with petitioner’s stipulating
11 out of 369 paragraphs in the stipulation. Because petitioner
had refused to stipulate, the Court noved the trial date to
April 26, 2004, and again ordered the parties to stipulate the
full est extent possible as required by Rule 91(a).

On April 22, 2004, the parties were back before the Court
because petitioner refused to stipulate to business and public
records, particularly those prepared by Berson. At this hearing,
the Court again went through sonme of the stipulations with the
parties, at which tinme petitioner stipulated an additional 19
par agr aphs of the stipulation. The parties were ordered to

continue the stipulation process in private.



- 20 -

The very next day, April 23, 2004, petitioner noved the
Court to withdraw any agreenent that she had nmade as to the
stipul ation, portions of which she had initialed but not signed,
as well as to oral stipulations she had nmade to the Court during
the pretrial hearings on April 19 and 22, 2004. At a pretrial
hearing on April 26, 2004, the reschedul ed date of the trial,
petitioner filed a witten notion to be relieved of all of the
stipul ations reached during the pretrial hearings and the
weekl ong neetings with respondent. Petitioner stated that she
had reviewed the stipulation and suppl enental stipulations | and
1. She refused to sign any of them because, she asserted, she
| acked “personal know edge” of the docunents. She alleged
further that she had been under *“duress” when she had expressed
any agreenent that she had nmade.

Respondent spent the remainder of the Court’s tinme on
April 26, 2004, attenpting to nove into evidence approxi mately
106 public and business records which petitioner refused to
stipulate. Nearly all of the exhibits were admtted into
evi dence by the Court in the course of a 4-hour hearing. During
this hearing, petitioner was given another opportunity to
stipulate sone or all of the docunents. She refused. As a
result of petitioner’s intransigence, the trial was continued to
a special trial session of the Court on Septenber 20, 2004. At

t he conclusion of the hearing, the Court ordered both parties to
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file menoranda on or before June 10, 2004, regarding the Court’s
order to show cause. Petitioner did not file her nmenorandum w th
the Court until July 26, 2004. On July 26, 2004, the Court nade
absolute in part and discharged in part the order, deem ng sone
records admtted over petitioner’s evidentiary objection.

Wen the case finally cane to trial, the Court spent nore
time admtting docunents which petitioner could and shoul d have
stipulated. On Septenber 22, 2004, respondent spent
approxi mately 45 m nutes exam ni ng Berson, noving into evidence
over 20 business records which petitioner had refused to
stipulate. These docunents were noved into evidence either with
no objection frompetitioner, or over neritless objections wholly
| acking in |l egal foundation.

OPI NI ON

Di vi dend | ncone

We deci de whet her respondent arbitrarily or erroneously
determned that petitioner failed to recogni ze $1, 149,048 in
di vidend incone for 1996. G oss incone includes any dividend
recei ved, whether or not formally declared, when distributed by a
corporation to the beneficial owner of the corporation. See sec.

61(a)(7); Loftin & Wodard, Inc. v. United States, 577 F.2d 1206,

1214 (5th Gr. 1978); Walker v. Conm ssioner, 544 F.2d 419 (9th

Cr. 1976), revg. T.C. Meno. 1972-223; Dean v. Conm SSioner,

57 T.C. 32, 40 (1971). A constructive dividend exists where a
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t axpayer controls a corporation and uses its funds for personal

purposes. Yelencsics v. Comm ssioner, 74 T.C 1513, 1532-1533

(1980). Petitioner bears the burden of proving that respondent’s
determ nation in the notice of deficiency is arbitrary or
erroneous; respondent is presunmed correct once he has put forth
sone evidence as to the source of petitioner’s incone. See Rule

142(a); Welch v. Helvering, 290 U.S. 111 (1933); Palner v. United

States, 116 F.3d 1309, 1313 (9th Cr. 1997); Weinerskirch v.

Conmm ssioner, 596 F.2d 358 (9th Gr. 1979), revg. 67 T.C. 672

(1977).¢
As a threshold matter, respondent must support his
determ nati on by show ng an i ncone source beneficially owned by

petitioner. Weinerskirch v. Conm ssioner, supra. *“‘Beneficial

ownership is marked by conmand over property or enjoynment of its

econom ¢ benefits.’” Cordes v. Commi ssioner, T.C Mno. 1994-377

6 Sec. 7491(a) was added to the Internal Revenue Code by
the Internal Revenue Service Restructuring and Reform Act of
1998, Pub. L. 105-206, sec. 3001(c), 112 Stat. 727, effective for
court proceedings arising fromexam nati ons commencing after July
22, 1998. Sec. 7491(a)(1l) provides that the burden of proof
shifts to the Conm ssioner in specified circunstances. W
concl ude that sec. 7491(a) does not apply to the unreported
income issue in this case. Petitioner has not in this proceeding
presented “credible evidence” on that issue. See Higbee v.
Comm ssi oner, 116 T.C. 438, 442 (2001)’ see also Blodgett v.
Comm ssi oner, 394 F. 3d 1030 (8th Cr. 2005), affg. T.C Meno.
2003-212. Nor has she proven that she conplied with the
requi renents of sec. 7491 (a)(2)(A) and (B) to substantiate
itens, to maintain required records, and to cooperate fully with
respondent’s reasonabl e requests. See Waver v. Conm ssi oner,
121 T.C. 273, 275 (2003).
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(quoting Cepeda v. Conmm ssioner, T.C Meno. 1994-62); see al so

VWl ker v. Conm ssioner, supra. Respondent has shown the

requi site source of inconme for 1996 by establishing that
petitioner during that year received the $1, 149,048 fromBBL’ s
Sanwa account. Respondent has al so established that petitioner
was the beneficial owner of BBL and its only shareholder in fact.

W view the $1, 149,048 transfer fromthe Sanwa account to
t he personal Sw ss bank account as a dividend to petitioner,
BBL's only beneficial and true owner. Although petitioner was
not BBL’'s ostensible sharehol der, she was its beneficial, and
only actual, shareholder. BBL's ostensible sharehol der,
Ghassem , had no control of BBL, exercised no daily managenent
functions, had no personal sunms of noney at risk in BBL, and was
BBL's owner, president, and CEOin nane only. 1In fact, the only
function that Ghassem served with respect to BBL was to sign the
necessary corporate paperwork and bl ank checks as presented to
her by the Bussells. Ghassem even acknow edged at trial that
petitioner was “the boss” and that she (Ghassem ) signed any
docunent which either of the Bussells presented to her.

Any |ingering doubt as to the true owner of BBL is dispelled
by its unique history. From 1981 to 1991, the dernatol ogy
practice was operated by a single professional corporation which
passed on nost if not all of its profits to petitioner. |In 1992,

with the loom ng threat of unpaid taxes fromthe 1980s,
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petitioner abruptly and drastically altered her corporate
structure. Her old professional corporation was scrapped and was
replaced by three nom nee corporations in an arrangenent which
even her tax attorney admtted, while testifying under oath,
illegally attenpted to disguise petitioner’s earnings fromthe
provi sion of her nedical services. These corporations were
formed with the express purpose of defrauding petitioner’s
creditors, including respondent, and petitioner actively
participated in this bankruptcy schenme, frequently asking
specific questions as to it and making m nute tactical decisions
regardi ng the conceal nent of her assets and inconme. Petitioner
even boasted at one tine that “1I worked too damm hard for this
money to lose it to taxes”.

Petitioner invites the Court to disregard the existence of
BBL and conclude that its $1, 149, 048 of inconme, which is al
attributable to 1993, 1994, and 1995, is, if at all, actually
taxable in those 3 nonnotice years. W decline petitioner’s
invitation. Petitioner purposely chose the corporate form and
actions of BBL, and she may not now argue agai nst them See

Hi ggins v. Smth, 308 U S. 473, 477 (1940). Even if she could

chal | enge the existence of BBL in this proceeding, the record
before us convinces us that BBL was in fact a bona fide
corporation. BBL owned assets inits name, it held board

meetings, and it enployed the dermatol ogy practice’ s nedical
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staff. It also received all of the income earned in the
dermat ol ogy practice, collected noneys due to the dernmatol ogy
practice frominsurance conpanies and patients, paid the
dermat ol ogy practice’ s business expenses, and purchased the
dermat ol ogy practice’ s supplies.

In sum respondent has established a source for the
$1, 149,048 in determ ned unreported i nconme, he has shown that
petitioner beneficially owned BBL and that BBL had $1, 149, 048 of
undi stri buted earnings and profits at the start of 1996, and he
has denonstrated the steps by which petitioner converted the
$1, 149,048 of BBL’s earnings and profits from BBL to her personal
accounts in 1996. Petitioner, in turn, has put forth no
probative evidence to the contrary, leading to the inference that
such evidence if produced woul d have been unfavorable to her.

See, e.g., Wchita Termnal Elevator Co. v. Conm ssioner, 6 T.C

1158, 1165 (1946), affd. 162 F.2d 513 (10th Cir. 1947); see also

McKay v. Commi ssioner, 89 T.C 1063, 1069 (1987) (failure of

witness to testify to fact peculiarly within his know edge
suggests that testinony woul d have been unfavorable), affd. 886
F.2d 1237 (9th Cr. 1989). W hold that respondent determ ned
correctly in the notice of deficiency that petitioner had

unreported dividend i ncome of $1, 149, 048 for 1996.



1. Fraud

We deci de whether petitioner is liable for the fraud penalty
det erm ned by respondent under section 6663(a).’ Respondent nust
prove that determ nation by clear and convincing evidence. See

sec. 7454(a); Rule 142(b); Rowlee v. Conmm ssioner, 80 T.C 1111

1113 (1983). Respondent nust prove that petitioner fraudulently

i ntended to underpay her tax. See Powell|l v. Granquist, 252 F. 2d

56 (9th Gr. 1958); MIller v. Comm ssioner, 94 T.C 316, 332-333

(1990). Respondent may neet his burden through affirmative
evi dence because fraud is never inputed or presuned. Beaver v.

Comm ssioner, 55 T.C. 85, 92 (1970). \Whether fraud exists in a

given situation is a factual determ nation that nust be nmade
after reviewng the particular facts and circunstances of the

case. D Leo v. Conm ssioner, 96 T.C. 858, 874 (1991), affd.

959 F.2d 16 (2d Cr. 1992).

"In relevant part, sec. 6663 provides:
SEC. 6663. | MPOSI TI ON OF FRAUD PENALTY.

(a) Inposition of Penalty.--1f any part of any
under paynment of tax required to be shown on a return is
due to fraud, there shall be added to the tax an anount
equal to 75 percent of the portion of the underpaynent
which is attributable to fraud.

(b) Determnation of Portion Attributable to
Fraud.--1f the Secretary establishes that any portion
of an underpaynent is attributable to fraud, the entire
under paynent shall be treated as attributable to fraud,
except with respect to any portion of the underpaynent
whi ch the taxpayer establishes (by a preponderance of
the evidence) is not attributable to fraud.



A. Under paynent of Tax

Petitioner did not report or pay incone tax on the
$1, 149, 048 of inconme received as a dividend fromBBL in 1996.
She does not contest this, instead arguing that the noney was in
fact stolen by Beaudry and that she therefore should not have to
pay tax on it. This argunent is not supported by credible
evidence in the record. W are clearly convinced on the record
before us that petitioner was the only actual sharehol der of BBL
and that she caused the $1,149,048 to be transferred in 1996 from
BBL to her personal accounts. W conclude that petitioner
received those funds as a dividend fromBBL in 1996 and that her
failure to pay taxes on that dividend resulted in an under paynent
of her 1996 Federal incone tax.

B. | ntent To Evade Tax

Fraud requires a clear and convincing show ng that the
t axpayer intended to evade a tax known or believed to be ow ng by
conduct intended to conceal, m slead, or otherw se prevent the

coll ection of tax. Stoltzfus v. United States, 398 F.2d 1002,

1004 (3d Cir. 1968). This intent may be proven by circunstanti al
evi dence because direct proof of a taxpayer’s intent is rarely
avai |l abl e. Reasonabl e inferences may be drawn fromthe rel evant

facts. See Spies v. United States, 317 U S. 492, 499 (1943);

St ephenson v. Conm ssioner, 79 T.C. 995 (1982), affd. 748 F. 2d

331 (6th Gir. 1984).
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Courts have relied on certain indicia (badges) of fraud in
deci di ng whet her a taxpayer had the requisite fraudul ent intent.
These badges include: (1) Understating incone, (2) naintaining
i nadequate records, (3) failing to file tax returns, (4) giving
i npl ausi bl e or inconsistent explanations of behavior,

(5) concealing assets, (6) failing to cooperate with tax
authorities, (7) engaging in illegal activities, (8) attenpting
to conceal illegal activities, and (9) dealing in cash.

Recklitis v. Conm ssioner, 91 T.C 874, 910 (1988); see also

Bradford v. Conm ssioner, 796 F.2d 303, 307-308 (9th Gr. 1986),

affg. T.C. Meno. 1984-601. These badges are nonexcl usi ve.

Ni edri nghaus v. Conm ssioner, 99 T.C 202, 211 (1992). The

t axpayer’s education and busi ness background are al so relevant to
the determnation of fraud. |d. Bearing these general
principles in mnd, we turn to the indicia of fraud that are
relevant to the instant case. The presence of several badges is
persuasi ve circunstantial evidence of fraud. Beaver v.

Conmi ssi oner, supra at 93.

1. Understating | ncone

Understating inconme is indicative of fraudulent intent.

Bradf ord v. Conm ssi oner, supra.

Petitioner understated the 1996 gross incone. The existence
of that understatenent was clearly and convincingly established

by respondent at trial, where respondent showed that BBL s incone
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fromthe dermatol ogy practice was distributed to petitioner in
1996 in the formof a dividend. Petitioner did not report, and
paid no tax on, this dividend in 1996.
This factor wei ghs against petitioner.

2. Mai nt ai ni ng | nadequat e Records

Lack of records is indicative of fraudulent intent. I1d.

Petitioner maintained i nadequate records. She kept few
personal records of the bankruptcy schene or the transactions
surroundi ng the transfer of the $1, 149,048 fromthe Sanwa account
to the personal Sw ss bank account.

This factor wei ghs against petitioner.

3. Failing To File Tax Return

Failing to file tax returns is indicative of fraudul ent
intent. 1d.

Al t hough petitioner filed the 1996 return tinely, that
action is negated by the fact that she intentionally omtted from
that return her receipt of the $1, 149,048 from BBL and attenpted
to conceal her receipt of those funds by filing untinely,
incorrect, and fraudulent tax returns for BBL for 1992, 1993,
1994, and 1995.

This factor is neutral.

4. G ving | nmpl ausi bl e or I nconsi stent Expl anati ons of
Behavi or

G ving inplausible or inconsistent explanations of behavior

is indicative of fraud. 1d.
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Petitioner’s explanations of her behavior were inplausible
and/or inconsistent. She testified that she | acked any fi nanci al
or tax expertise whatsoever. W find that she has possessed both
types of expertise since at |least 1991. Two of her attorneys
even testified to that effect. Beaudry testified that petitioner
was very conpetent in financial matters and was intimtely
i nvolved in the bankruptcy schene and her plan to evade taxes.
Jonat han A. Brod, another of her attorneys whom she called to
testify, described petitioner as soneone who thought she was
financially astute and know edgeable in tax matters. He
testified that she asked hi man average of 60 questions a week
during the tinme that he represented her.

This factor wei ghs against petitioner.

5. Conceal i ng Assets

Concealing assets is indicative of fraud. [|d.

Petitioner purposely undertook efforts to conceal her
assets, and she purposely established the el aborate bankruptcy
schenme to conceal her ultimate receipt of the inconme fromthe
dermat ol ogy practice. |In fact, the bankruptcy scheme continued
to evolve over the years in both conplexity and sophistication as
petitioner asked her attorneys to hide nore of her income. What
was originally conceived as an attenpt to defraud her creditors
i n bankruptcy evolved into a series of international transactions

whereby petitioner attenpted to avoid payi ng Federal taxes
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al toget her because, she stated, she “worked too damm hard for
this noney to lose it to taxes”. Wen her attorneys could not
find a legal way to acconplish her goal, she becane angry and
instructed themto falsify BBL's returns so that she could
underreport its inconme and hers.

Petitioner’s handling of the Sanwa account displays yet nore
evi dence of her fraudulent intent. For the 3 years that the
account was in existence, petitioner nade not one transfer,

w t hdrawal , or other transaction that m ght have brought the
account to the attention of respondent. She wote only one check
on the account for the expense of printing checks for the
account. \Wen the account had served its fraudul ent purpose, it
was closed with one large transfer of funds to an offshore
account. These transactions, taken together, constitute a

nmet hodi cal and sophi sticated attenpt to conceal inconme and
assets.

This factor wei ghs against petitioner.

6. Fai ling To Cooperate Wth Tax Authorities

Failure to cooperate with tax authorities is indicative of
fraud. |1d.

Petitioner has been uncooperative wth both respondent and
this Court as to the matter at hand. She failed on nunerous
occasions to respond tinely to requests fromrespondent. She

flouted Rule 91(f) and the Court’s order of Novenber 18, 2003,
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requiring the parties to stipulate all facts and exhi bits which
should not fairly be in dispute. She refused to stipulate even
her address or marital status until the Court questioned her on
the record, and then she noved to have that stipulation set
aside. She was consistently late in her filings, e.g., mssing
Court deadlines by weeks and nont hs.

Petitioner’'s dilatory tactics and | ack of cooperation cannot
be excused by the fact that she was proceeding pro se. Litigants
are presuned to know the tax | aws and the Rul es, even when

proceeding pro se. See Faretta v. California, 422 U S. 806, 835

n.46 (1975).
This factor wei ghs against petitioner.

7. Engaging in Illegal Activities

Engaging in illegal activities is indicative of fraud.

Bradford v. Conmm ssioner, 796 F.2d 303 (9th G r. 1986).

Petitioner engaged in illegal activities to defraud
respondent and her other creditors. |In fact, she was convicted
of five counts of bankruptcy fraud and one count under section
7201 of wllfully attenpting to evade and defeat the paynent of
$353, 394 of Federal incone taxes for 1983, 1984, 1986, and 1987.

This factor wei ghs against petitioner.
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8. Attenpting To Conceal Illegal Activities

Attenpting to conceal illegal activities is indicative of
fraud. 1d.

Petitioner went to great |lengths to conceal her illegal

activities. Those efforts included taking part in the bankruptcy
schenme, concealing her beneficial ownership in certain entities
connected therewith, and using of fshore bank accounts.

This factor wei ghs against petitioner.

9. Oher Considerations

Petitioner is well educated and intelligent. She also is
deeply involved in every aspect of her business affairs and has
substantial experience w th business, finance, corporations,
| awyers, and account ants.

10. Concl usion

Qur anal ysi s above concl udes that seven of the eight factors
wei gh agai nst petitioner and that the remaining factor is
neutral. On the basis of our detailed review of the facts and
ci rcunstances of this case, in conjunction with our analysis of
the eight factors nentioned above and our “other considerations”,
we concl ude that respondent has clearly and convincingly proven
that petitioner filed her 1996 return intending to conceal,

m sl ead, or otherw se prevent the collection of tax.
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C. Porti on of Understatenment Attributable to Fraud

Respondent has proven clearly and convincingly that a
portion of petitioner’s understatenent is attributable to fraud.
Thus, the whole understatenent is considered attributable to
fraud, except to the extent that petitioner proves otherw se.

Petitioner testified that she was the victimof her schem ng
attorneys, who, she says, stole the $1, 149,048 at issue. The
evi dence shows to the contrary; i.e., that petitioner was
proactively involved in these transactions and that the
$1, 149, 048 reached her personal accounts. The evidence shows
that petitioner sought out her attorneys to evade her paynment of
her prior tax debts, that she gave her attorneys a broad
directive to devise a schene that would all ow her to evade paying
taxes, and that she actively questioned her attorneys on the
progress of the scheme. Her own handwitten notes show that she
was involved in tactical decisions such as where to send the BBL
nmoney and how to ensure its safety in transit. Her attorneys
pai nted a consistent picture of her as a know edgeabl e and
proactive participant in her financial affairs, and having seen
her testify, the Court finds their testinony credible.

Petitioner is not ignorant of financial affairs. The Court
finds her testinony that she had no involvenent in this schene
i ncredi ble, considering her denonstrated know edge and her

proactive deneanor at the trial. Petitioner has failed to neet
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her burden of show ng that any portion of the underpaynent was
not attributable to fraud.

D. Period of Limtations Under Section 6501(c)

After areturnis filed, the Comm ssioner generally has 3
years within which to assess a deficiency in a civil tax case.
Sec. 6501(a). However, in the case of a fal se or fraudul ent
return that is filed with the intent to evade tax, the tax may be
assessed at any tine. Sec. 6501(c). Since we conclude that
petitioner’s 1996 return was such a return, we al so concl ude that
the period for assessnent remains open. |d.; see also Considine

v. United States, 683 F.2d 1285, 1288 (9th Cr. 1982).

[11. Judicial Estoppel

Petitioner argues that the Court should reject respondent’s
determ nation on the basis of judicial estoppel. W disagree.
Under the equitable doctrine of judicial estoppel, a court inits
di scretion may preclude a party fromasserting a position
contrary to a position that the party affirmatively persuaded
that or another court to accept in the sane or a previous

judicial proceeding. Huddleston v. Conmm ssioner, 100 T.C 17, 26

(1993); see also New Hanpshire v. Maine, 532 U S. 742 (2001);

Ham lton v. State FarmFire & Cas. Co., 270 F.3d 778, 782-783

(9th GCr. 2001). Factors that courts may consider in deciding
whet her to apply judicial estoppel include: (1) Whether a

party’'s later position is “clearly inconsistent” with its earlier
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position, (2) whether the party has succeeded in persuading a
court to accept that party' s earlier position, and (3) whether
the party seeking to assert an inconsistent position would derive
an unfair advantage or inpose an unfair detrinment on the opposing

party if not estopped. New Hanpshire v. Maine, supra at

750-751. A party requesting the application of judicial estoppel
has the burden of proving that the doctrine should be applied.
See Rule 142(a)(1).

Petitioner argues in her brief that respondent has taken a
position that is contrary to a position taken by the United
States in her crimnal case. She has not, however, persuaded us
that such is so. In her brief, petitioner does not identify with
any specificity any particular position that she contends is
i nconsi stent between the crimnal case and the proceedi ng here.
She asserts broadly that the United States argued in the crim nal
case that BBL was not forned for a valid business purpose and
that BBL did not engage in any business activity. Contrary to
this assertion, however, the First Superseding |Indictnent states
specifically as to the 1986 tax evasion charge that the United
States’ position in the crimnal case was that: (1) Petitioner
operated the dermatol ogy practice through a three-tier structure,
i ncluding BBL, (2) the Bussells effectively nmanaged and
control |l ed BBL through nom nee owners, (3) the Bussells failed to

report the $1, 149,048 at issue herein as income on the joint 1996
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return, and (4) the Bussells had a 1996 tax due and owing to the
United States. In addition, the First Superseding |ndictnent
indicates as to the other counts that the United States’ position
as to those counts did not involve nor require a finding that BBL
was not fornmed for a valid business purpose or that BBL did not
engage in any business activity. W decline on the basis of the
record before us to conclude that respondent’s position here is
clearly inconsistent with the United States’ position in the
crimnal case, that respondent is a party who succeeded in
persuadi ng the crimnal court to accept an earlier contrary
position, or that respondent is a party seeking to assert an
i nconsi stent position in this case and would derive an unfair
advant age or inpose an unfair detrinment on the opposing party if
not estopped.

V. Section 6015 Reli ef

Petitioner in her petition alleged as an affirmative defense
that she was entitled to relief under section 6015 fromjoint and
several liability (joint liability) as to her 1996 Federal incone

tax return. See, e.g., Butler v. Conmm ssioner, 114 T.C 276,

287-289 (2000) (a taxpayer may seek relief fromjoint liability
on a joint return by raising the matter as an affirmati ve defense
in a petition for a redeterm nation of a deficiency filed under
section 6213). Spouses filing a joint Federal inconme tax return

are generally jointly liable for the tax shown on the return or
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found to be ow ng. Sec. 6013(d)(3); Butler v. Conm ssioner,

supra at 282. In certain cases, however, an individual filing a
joint return may avoid joint liability for tax (including
interest, penalties, and other anmounts) by qualifying for relief
under section 6015. The three types of relief prescribed in that
section are: (1) Full or apportioned relief under section
6015(b) (full/apportioned relief), (2) proportionate relief under
section 6015(c) (proportionate relief), and (3) equitable relief
under section 6015(f) (equitable relief). Except as otherw se
provided in section 6015, petitioner bears the burden of proving
her claimfor relief under that section. See At v.

Comm ssioner, 119 T.C 306, 311 (2002), affd. 101 Fed. Appx. 34

(6th Cr. 2004); see also Rule 142(a)(1).

Petitioner neither in her petition nor in her brief
specifies which of the three types of relief she is seeking under
section 6015. She alleges in her petition wi thout further
expl anation that she has commenced this proceedi ng under sections
6015 and 6213. She argues in her brief that she is entitled to
relief under section 6015 because (1) she did not in 1996
exerci se dom nion and control over the funds at issue and (2) she
was not aware when she signed her 1996 return that Bussell in
1996 had exerci sed dom nion and control over those funds. W
address each of the three types of relief seriatimbearing in

mnd this allegation and argunent.
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A. Ful | / Apporti oned Reli ef

Section 6015(b) provides full/apportioned relief fromjoint
[itability on a joint return to the extent that the liability is
attributable to an understatenment of tax. To be eligible for
this relief, a requesting spouse needs to satisfy the follow ng
five elenents of section 6015(b)(1):

(A) a joint return has been nmade for a taxable
year ;

(B) on such return there is an understatenent of
tax attributable to erroneous itens of 1 individual
filing the joint return;

(© the other individual filing the joint return
establishes that in signing the return he or she did
not know, and had no reason to know, that there was
such under st at enent ;

(D) taking into account all the facts and
circunstances, it is inequitable to hold the other
individual liable for the deficiency in tax for such
taxabl e year attributable to such understatenent; and

(E) the other individual [tinmely] elects (in such
formas the Secretary may prescribe) the benefits of
this subsection * * *,

The requesting spouse’s failure to neet any one of these
requi renents prevents himor her fromaqualifying for

full/apportioned relief. At v. Comm ssioner, supra at 313.

Respondent concedes that the requirenents of subparagraphs
(A) and (E) have been nmet and argues that petitioner does not
nmeet the requirenents set forth in the remaining three
subparagraphs. On the basis of our findings, we agree with

respondent that petitioner does not qualify for full/apportioned
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relief. Contrary to petitioner’s argunent, we find both that the
understatenment as to the 1996 return is attributable to her and
t hat she knew of this understatenment when she filed that 1996
return. We conclude that petitioner cannot carry her burden as
to subparagraphs (B) and (C) and that she does not qualify for
full/apportioned relief.®

B. Proportionate Reli ef

Section 6015(c) provides proportionate relief fromjoint
l[iability on a joint return. Petitioner bears the burden of
proving the portion of any deficiency which is allocable to her.
Sec. 6015(c)(2). \Were petitioner had actual know edge of the
omtted i ncone underlying the deficiency, she is not entitled to

proportionate relief. See Cheshire v. Conm ssioner, 115 T.C. 183

(2000), affd. 282 F.3d 326 (5th Gr. 2002).

Because we find that petitioner had direct and actual
know edge of the omtted income, we conclude that she is not
entitled to proportionate relief.

C. Equi table Reli ef

Section 6015(f) gives the Conm ssioner discretion to grant
equitable relief to any individual who files a joint return and
who is not entitled to either full/apportioned relief or
proportionate relief. Because we have held that petitioner is

not entitled to either full/apportioned relief or proportionate

8 This conclusion makes it unnecessary for us to address
subpar. (D).
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relief for 1996, we consider whether she is entitled to equitable
relief for that year.

As directed by section 6015(f), the Comm ssioner has
prescri bed guidelines under which a taxpayer may qualify for
equitable relief. See Rev. Proc. 2003-61, 2003-2 C.B. 296.°
Under these guidelines, a taxpayer such as petitioner nust neet
seven threshol d conditions before the Comm ssioner will consider
her request for equitable relief. See id., sec. 4.01, 2003-2
C.B. at 297. One of these conditions is that the requesting
spouse not have filed the joint return with fraudul ent intent.
Id., sec. 4.01(6), 2003-2 C.B. at 297; cf. Rev. Proc. 2000-15,
sec. 4.01(7), 2000-1 C.B. 447, 448 (sane condition). Because we
find that petitioner did file her 1996 return with fraudul ent
intent, we conclude that she does not qualify for equitable

relief.

® Rev. Proc. 2003-61, 2003-2 C.B. 296, superseded Rev. Proc.
2000- 15, 2000-1 C. B. 447, effective for requests for relief filed
on or after Nov. 1, 2003, and for requests for such relief which
were pending on, and for which no prelimnary determ nation

| etter had been issued as of, that date. |In that petitioner
claimed in her petition that she qualified for relief under sec.
6015 and that claimwas still pending on Nov. 1, 2003, we

conclude that this case is controlled by Rev. Proc. 2003-61
supra. W note, however, that our result would be the sanme under
ei ther of these revenue procedures.
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Al'l of the parties’ argunents have been considered. W have

rej ected those argunments not discussed herein as neritless.?°

An appropriate order wll

be issued.

0 Following the trial of this case, respondent noved the
Court to inpose a penalty against petitioner under sec.
6673(a)(1). W shall resolve that notion at a | ater date.



