PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opi ni on 2006- 39

UNI TED STATES TAX COURT

CARL F. AND FRANCES R BUTLER, Petitioners v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 20347-04S. Filed March 16, 2006.

Carl F. and Frances R Butler, pro sese.

Bradley C. Plovan, for respondent.

GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. The decision to be
entered is not reviewable by any other court, and this opinion
shoul d not be cited as authority. Unless otherw se indicated,
subsequent section references are to the Internal Revenue Code in
effect for the year in issue, and all Rule references are to the

Tax Court Rules of Practice and Procedure.
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Respondent determ ned a deficiency in petitioners’ Federal
income tax of $5,371 for the taxable year 2002.

The issues for decision are: (1) Wether petitioners are
entitled to an item zed deduction for nedical expenses clained on
their Schedule A, (2) whether petitioners are entitled to claim
Schedul e C busi ness expenses; and (3) whether petitioners are
entitled to Schedul e E expenses of $3, 368.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners Carl F
Butler (M. Butler) and Frances R Butler (Ms. Butler) were
married and resided in Keyser, West Virginia, during the taxable
year at issue and on the date the petition was filed in this
case.

Petitioners’ daughter, Carla Rae Butler (Carla), was
di agnosed with cancer in 2001 and began chenot herapy treatnents
at the Johns Hopkins Hospital (Hopkins) in Baltinore, Mryl and.
During taxabl e year 2002, Carla continued receiving treatnent at
Hopkins. Ms. Butler and Carla would drive to Baltinore and
woul d stay at Hopkins al nost every week from “Tuesday t hrough
Friday or Saturday” during Carla's treatnment and then return
home. During this time, M. Butler stayed hone in Keyser, West

Virginia, and | ooked after petitioners’ two other daughters.
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Ms. Butler usually stayed in Carla’s hospital roomduring the
treatnents at Hopkins. In connection with Carla s treatnent,
during taxabl e year 2002, petitioners received two grants of
financial assistance fromthe National Children’s Cancer Society
of $708 and $472.

Al so, during taxable year 2002, M. Butler was retired and
recei ved Social Security benefits. He suffered froma heart
condition, which required himto take several prescription
medi cations. During 2002, he received Medicare reinbursenents
whi ch paid toward his nedications and ot her nedi cal expenses.
Ms. Butler also had nedical issues during 2002.

During the year in issue, Ms. Butler was enpl oyed as a
respiratory therapist at Potomac Valley Hospital in Keyser, West
Virginia. Ms. Butler’s enployer, during 2002, deducted from her
earni ngs health insurance premuns totaling $1,528.30. She was
al so a self-enployed respiratory therapist for Md-State Medica
during the 2002 year. As a self-enployed therapist, she nade
home visits to clients, performng respiratory therapy on them
and regul ating their nedical equipnent.

Al so, during the year in issue, petitioners owned rental
property consisting of a 1972 Challenger trailer (trailer) and
land. M. Butler purchased the trailer in 1974 and converted it

into rental property in either 1993 or 1994. Petitioners rented
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the trailer to Frank and Nora MIller (MIllers) for about 7
nonths. The MIlers paid petitioners $200 per nonth rent.

Petitioners filed a joint Federal inconme tax return for
2002, which included a Schedule A, Item zed Deductions, a
Schedule C, Profit or Loss From Business, and a Schedul e E
Suppl emental | nconme and Loss. Their return was prepared by
Fout’s Accounting Service in Keyser, Wst Virginia.

On their jointly filed 2002 tax return, petitioners reported
adj usted gross inconme of $30,878, and claimed Schedule A item zed
deductions of $16, 094.

On their Schedule A, petitioners clainmed the follow ng

deductions, in pertinent part:

|tem zed Deductions Anpunt
Line 1 Medi cal and dental expenses $10, 723
Line 4 Net nedi cal deduction 8, 407
Line 5 State and | ocal incone taxes 1, 409
Line 6 Real estate taxes 1, 303
Line 9 Total taxes 2,712
Li ne 10 Mort gage | nterest 3, 083
Li ne 14 Total interest deduction 3, 083
Li ne 15 G fts by cash or check 1, 642
Line 16 G fts other than by cash or check 250
Li ne 18 Total gifts to charity 1, 892
Li ne 26 Net limted m sc. deduction 0
Li ne 28 Total item zed deducti ons 16, 094

Ms. Butler attached to their 2002 Federal income tax return
a Schedule C. On her schedule C for taxable year 2002, Ms.
Butler listed as her principal business or profession:
“Respiratory Tech”. She reported $10,510 of business incone,

$10, 659 in business expenses, and $771 for expenses for business
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home. This resulted in a reported business

Ms. Butler’s Schedul e C busi ness expenses were as
Car and truck expenses $5, 099
| nterest (other) 1,042
Legal and professional services 125
O fice expense 656
Taxes and |icenses 150
Travel, neals, and entertai nnent 703
Uilities 804
O her expenses 2,080
Tot al expenses $10, 659
Expenses for business use of your hone 771
Net profit or |oss ($920)

On their Schedule E for taxable year 2002, petitioners

reported i ncone of “

rents received” of $1,200 and deducted $3, 368

i n expenses and depreciation. This resulted in a reported

“Suppl enent al

Loss”

were as foll ows:
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of $2,168. Petitioners’ Schedul e E expenses

Aut o and travel $655
Taxes 237
Uilities 224
O her (yard work and gas nower) 322
Depreci ati on expense or depletion 1,930
Tot al expenses $3, 368

On Cctober 14,

2004, respondent issued petitioners a notice

of deficiency for taxable year 2002. 1In the notice of

defi ci ency,

for nedica

respondent disallowed petitioners’ claimed deductions

and dental expenses along with gifts to charity. The

dol | ar amount of the remaining item zed deductions was | ess than

t he 2002 standard deduction for taxpayers married filing jointly;

t her ef or e,

respondent conputed petitioners’ 2002 tax deficiency
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usi ng the standard deduction. Further, respondent, in the notice
of deficiency, disallowed petitioners’ clainmed deductions for
Schedul e C expenses of $10, 659 and Schedul e E expenses and
depreci ation of $1,438 and $1, 930, respectively.

At trial, respondent conceded that petitioners have
substanti ated taxes paid of $1,409, nortgage interest of $3, 852,
and nedi cal expenses of $4,468. However, due to certain
[imtations these amobunts still do not exceed the standard
deduction for taxpayers married filing jointly in 2002.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a

notice of deficiency is presuned correct. Wlch v. Helverinag,

290 U. S. 111, 115 (1933). In pertinent part, Rule 142(a)(1)

provi des the general rule that “The burden of proof shall be upon
the petitioner”. |In certain circunstances, however, if the

t axpayer introduces credi ble evidence wwth respect to any factual
i ssue relevant to ascertaining the proper tax liability, section
7491 pl aces the burden of proof on the Conm ssioner. Sec.
7491(a)(1); Rule 142(a)(2). Credible evidence is ““the quality
of evidence which, after critical analysis, * * * [a] court would
find sufficient * * * to base a decision on the issue if no

contrary evidence were submtted ”.! Baker v. Commi ssioner, 122

W interpret the quoted | anguage as requiring the
t axpayer’s evidence pertaining to any factual issue to be
(continued. . .)
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T.C. 143, 168 (2004) (quoting Hi gbee v. Conm ssioner, 116 T.C.

438, 442 (2001)). Section 7491(a)(1) applies only if the
t axpayer conplies with substantiation requirenments, naintains al
requi red records, and cooperates with reasonabl e requests by the
Comm ssi oner for w tnesses, information, docunents, neetings, and
interviews. Sec. 7491(a)(2). Although neither party alleges the
applicability of section 7491(a), we conclude that the burden of
proof has not shifted to respondent with respect to any of the
i ssues in the present case.

Mor eover, deductions are a matter of |egislative grace and

are allowed only as specifically provided by statute. | NDOPCO

Inc. v. Conmmi ssioner, 503 U S. 79, 84 (1992); New Colonial Ice

Co. v. Helvering, 292 U S. 435, 440 (1934).

Section 6001 and the regul ati ons pronul gated t hereunder
requi re taxpayers to maintain records sufficient to permt
verification of inconme and expenses. As a general rule, if the
trial record provides sufficient evidence that the taxpayer has
incurred a deducti bl e expense, but the taxpayer is unable to
adequately substantiate the precise anount of the deduction to
whi ch he or she is otherwise entitled, the Court may estinate the

anmount of the deducti bl e expense, bearing heavily against the

Y(...continued)
evi dence the Court would find sufficient upon which to base a
deci sion on the issue in favor of the taxpayer. See Bernardo v.
Comm ssioner, T.C Meno. 2004-199.
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t axpayer whose inexactitude in substantiating the amount of the
expense is of his own naking, and all ow the deduction to that

extent. Cohan v. Comm ssioner, 39 F.2d 540 (2d G r. 1930).

However, in order for the Court to estimate the anmount of an
expense, the Court nust have sone basis upon which an estinate

may be made. Vanicek v. Conmmi ssioner, 85 T.C 731, 742-743

(1985). Wthout such a basis, any all owance woul d anmount to

ungui ded | argesse. WIllians v. United States, 245 F. 2d 559, 560-

561 (5th Cr. 1957). Wth these well-established propositions in
m nd, we nust determ ne whether petitioners have satisfied their
burden of proving that they are entitled to the clai med expenses
menti oned above.

1. Medi cal and Dent al Expenses

As previously stated, on their Schedule A for taxable year
2002, petitioners clainmed a deduction of $10,723 for nedical and
dental expenses incurred during taxable year 2002. Respondent,
at trial, conceded that petitioners substantiated nedical and
dental expenses incurred during taxable year 2002 of $4, 468.
However, respondent notes that petitioners did receive
rei nbursenent fromthe National Children’s Cancer Society, Inc.
for nedical expenses paid relating to Carla of $1,180, which
woul d decrease any deduction allowed for nedical and dental

expenses paid. Further, respondent contends that petitioners
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have not substantiated nedi cal and dental expenses incurred
during taxabl e year 2002 above the amobunt of $4, 468.

Section 213(a) allows as a deduction any expenses that are
paid during the taxable year for the nmedical care of the
t axpayer, his spouse, and dependents, and that are not

conpensated for by insurance or otherwise. Estate of Smth v.

Commi ssioner, 79 T.C 313, 318 (1982). The deduction is allowed

only to the extent the anount exceeds 7.5 percent of adjusted
gross incone. Sec. 213(a); sec. 1.213-1(a)(3), Incone Tax Regs.
The term “nmedi cal care” includes anounts paid “for the diagnosis,
cure, mtigation, treatnent or prevention of disease, or for the
pur pose of affecting any structure or function of the body”.

Sec. 213(d)(1)(A); Estate of Smth v. Conm ssioner, supra at 318-

3109.

Petitioners claimthey are entitled to a deduction of
$10, 723 for nedical expenses incurred as a result of Carla’s
cancer treatnents, M. Butler’s heart ailnents, and other
m scel | aneous nedi cal expenses relating to Ms. Butler and
petitioners’ other children.

At trial, petitioners offered into evidence handwitten
lists of nedical expenses they claimwere incurred during taxable
year 2002. However, sone expenses on these lists are
i nconsi stent with previous statenments made by petitioners. W

have taken into consideration all of the docunents offered into
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evi dence by petitioners and find that petitioners have
substantiated for taxable year 2002: (1) A mleage expense of
$926.40%2 for “mles traveled to and from hospitals and doctors”;
(2) a nedical eye expense of $134; (3) a CT Scan expense of $163;
(4)a hotel expense of $100;°2 and (5)other m scellaneous health
and hospital expenses of $3,117. The anounts substantiated by
petitioners add up to nedical and dental expenses paid of $4, 440.

Petitioners have not provided sufficient evidence to prove
t hat medi cal expenses above the conceded anmount of $4, 468 were
incurred during taxable year 2002. Further, the evidence in the
record does not allow the Court to estinmate any additional anount
of nedi cal expenses under the Cohan rule. Sec. 6001; sec.
1.6001-1(a), (e), Incone Tax Regs.

Due to the fact that the nedical and dental expense
deduction is allowed only to the extent that the anpbunt exceeds
7.5 percent of petitioners’ adjusted gross inconme and petitioners
have not substantiated any additional m scellaneous item zed
deducti ons which would add up to an anpbunt that exceeds the

anount of the standard deduction, we sustain respondent’s

2Thi s anpbunt was cal cul ated by multiplying petitioners’
substantiated mles traveled of 7,720 by the taxable year 2002
al l owabl e standard nedical mleage rate of 12 cents per mle.
See Rev. Proc. 2002-61, 2002-2 C. B. 616.

SPetitioners substantiated a hotel expense of $250.26 for an
eveni ng of | odging away from honme. However, this expense is
l[imted to $100 pursuant to sec. 213(d)(2).
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di sal l owance of petitioners’ clainmed item zed deductions in favor
of the standard deducti on.

2. Schedul e C Expenses

A taxpayer generally may not deduct personal, living, and
famly expenses. Sec. 262(a). However, section 162(a) allows a
t axpayer to deduct all ordinary and necessary busi ness expenses
paid or incurred during the taxable year in carrying on any trade
or business. To be “necessary” an expense nust be “appropriate

and hel pful” to the taxpayer’s business. Wlch v. Helvering, 290

U S at 113-114. To be “ordinary” the transaction that gives
rise to the expense nust be of a common or frequent occurrence in

the type of business involved. Deputy v. du Pont, 308 U S. 488,

495 (1940).

As previously stated, section 6001 and the regul ations
promul gated t hereunder require taxpayers to maintain records
sufficient to permt verification of incone and expenses. |If the
trial record provides sufficient evidence that the taxpayer has
incurred a deducti bl e expense, but the taxpayer is unable to
adequately substantiate the precise anount of the deduction to
whi ch he or she is otherwise entitled, the Court may estinate the
anmount of the deducti bl e expense, bearing heavily against the
t axpayer whose inexactitude in substantiating the anmount of the
expense is of his own naking, and all ow the deduction to that

ext ent. Cohan v. Commi ssi oner, supra.
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In the case of travel expenses, entertainnent expenses, and
expenses paid or incurred with respect to listed property, e.g.,
passenger autonobiles, section 274 overrides the Cohan doctrine,
and expenses are deductible only if the taxpayer neets the
section’s stringent substantiation requirements. Secs. 274(d),

280F(d) (4); Sanford v. Conm ssioner, 50 T.C. 823, 827-828 (1968),

affd. 412 F.2d 201 (2d Cr. 1969); sec. 1.274-5T(a), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).
Section 274(d) specifically provides:

SEC. 274(d). Substantiation Required.--No deduction or
credit shall be all owed--

(1) under section 162 or 212 for any traveling
expense (including neals and | odgi ng whil e away
from hone),

(2) for any itemw th respect to an activity which
is of a type generally considered to constitute
entertai nment, anmusenent, or recreation, or with
respect to a facility used in connection with such
an activity,

(3) for any expense for gifts, or

(4) with respect to any listed property (as
defined in section 280F(d)(4)),

unl ess the taxpayer substantiates by adequate records or by
sufficient evidence corroborating the taxpayer’s own
statenent (A) the anmobunt of such expense or other item (B)
the time and place of the travel, entertai nnment, anusenent,
recreation, or use of the facility or property, or the date
and description of the gift, (C) the business purpose of the
expense or other item and (D) the business relationship to
t he taxpayer of persons entertained, using the facility or
property, or receiving the gift. * * *
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This section “contenplates that no deduction or credit shall be
al l oned a taxpayer on the basis of such approxi mations or
unsupported testinony of the taxpayer.” Sec. 1.274-5T(a),
Tenporary I nconme Tax Regs., supra.

In order to substantiate a deduction by neans of adequate
records, a taxpayer nust maintain a diary, |og, statenent of
expenses, trip sheet, or simlar record, and docunentary evi dence
whi ch, in conbination, are sufficient to establish each el enent
of each expense or use. Sec. 1.274-5T(c)(2)(i), Tenporary |ncomne
Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985). A contenporaneous
log is not required, but corroborative evidence to support a
t axpayer’s record of the elenents of expenditure or use nust have
“a high degree of probative value to elevate such statenent and
evidence” to the level of credibility of a contenporaneous
record. Sec. 1.274-5T(c)(1), Tenporary Incone Tax Regs., supra.
Thus, no deduction for expenses under section 274(d) nmay be
al l oned on the basis of any approximation or the unsupported

testimony of the taxpayer. See, e.g., Mirata v. Conm ssioner,

T.C. Meno. 1996-321; Golden v. Commi ssioner, T.C Mno. 1993-602.

At trial, Ms. Butler testified that she cal cul ated the
Schedul e C expenses herself and gave her accountant the
wor ksheets with these cal culations to conplete petitioners’ tax
return. However, Ms. Butler did not offer her detailed

wor ksheets into evidence. She did not keep a trip sheet or |og
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to substantiate her clainmed car and truck expenses. Ms. Butler,
however, provided the Court with a |list of her purported business
expenses. Also, included was a copy of a check nmade payable to
“W/ Board of Respiratory Care” of $55. W believe Ms. Butler’s
testinony that she incurred other |icense expenses and conti nui ng
education credits of $95 and $260. However, when questioned as
to the anobunts clainmed for the remaini ng busi ness expenses on her
Schedule C, Ms. Butler’s testinony was vague.

Furthernore, with regard to Ms. Butler’s deductions for her
busi ness use of her personal residence, section 280A is
controlling. Under section 280A, the general rule is that,
except as provided by this section, no deduction is allowable
unl ess an all ocable portion of the residence is exclusively used
as the principal place of any business activity conducted by the
taxpayer. All deductions allowable to the business use of the
resi dence nust be used to offset the anpbunt of gross inconme from
the business activity and is subject to the 2-percent floor on
m scel | aneous item zed deductions. Sec. 280A(a), (c)(1), (c)(5).

We have taken into consideration Ms. Butler’s testinony and
the handwitten list of clainmed Schedul e C expenses. W concl ude
that petitioners are entitled to a business deduction totaling
$410. However, we cannot estinmate any anmounts for petitioners’
ot her busi ness deducti ons under the Cohan rule. Sec. 6001; sec.

1.6001-1(a), (e), Incone Tax Regs.



3. Schedul e E Expenses

Section 212(2) allows a deduction for all the ordinary and
necessary expenses paid or incurred during the taxable year for
t he managenent, conservation, or maintenance of property held for
t he production of incone, including real property. Sec. 1.212-
1(h), Incone Tax Regs.

Further, section 167 generally allows as a depreciation
deduction a reasonabl e all owance for the exhaustion and wear and
tear of property used in a trade or business, or property held
for the production of incone.

However, as previously stated, a taxpayer is required to
mai ntain records sufficient to establish the amount of his incone
and deductions. Sec. 6001; sec. 1.6001-1(a), (e), Incone Tax
Regs. In order for a taxpayer to be entitled to a deduction
under section 212, he nust substantiate his deductions by
mai nt ai ni ng sufficient books and records.

Petitioners claimthat when the MIlers vacated the trailer
in 2002, they took the carpeting, furniture, refrigerator, and
stove. Petitioners testified that they replaced these itens in
t axabl e year 2002.

Unfortunately, the record | acks any receipts or other
docunent ary evidence that woul d provi de any substantiation or a
rational basis upon which the Court could all ow any deduction and

depreciation wth respect to the rental property. Further, we
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note that it appears fromthe record that the trailer would have
been fully depreciated by taxable year 2002. Therefore, we
sustain respondent’s determ nation on this issue.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




