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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.

1Unl ess ot herw se indicated, subsequent section references
are to the Internal Revenue Code in effect for the year at issue.
All Rule references are to the Tax Court Rules of Practice and
Procedure.
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Respondent determ ned a deficiency of $11,746 in
petitioners’ Federal incone tax for the year 2000 and the
accuracy-rel ated penalty under section 6662(a) in the anount of
$2, 298.

The issues for decision are: (1) Wether, for the year at
i ssue, Mchael Allen Byer (petitioner) was a statutory enpl oyee
as a full-tinme life insurance sal esman under section
3121(d)(3)(B) and section 31.3121(d)-1(d)(3)(ii), Enploynent Tax
Regs.; (2) whether petitioners are entitled to deductions for
di sal l owed trade or business expenses incurred in connection with
petitioner’s insurance activity; and (3) whether petitioners are
liable for the section 6662(a) accuracy-related penalty for the
year at issue.?

Sone of the facts were stipulated. Those facts, with the

exhi bits annexed thereto, are so found and nade part hereof.

2Sec. 7491(a) shifts the burden of proof to the Conm ssioner
where the taxpayer introduces credi ble evidence with respect to
any factual issue, if the taxpayer has conplied with the
requi renents for substantiation of any itemat issue, has
mai nt ai ned records with respect to such itens, and has cooperated
w th reasonabl e requests by respondent for such information.
Since the principal issue as to whether petitioner was a
statutory enployee is essentially a question of |law, and the
facts relating thereto are not in dispute, the question of who
has the burden of proof is not material. As to the expenses
relating to the principal issue, petitioners did not cooperate
wi th respondent’s requests for substantiating information prior
to trial, therefore, the burden of proof does not shift to
respondent. As to the sec. 6662(a) penalty, the burden of
production is on respondent. The Court’s conclusions, therefore,
on all issues, are made with due consideration to the burden of
proof requirenents of sec. 7491l.
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Petitioners’ |legal residence at the tinme the petition was filed
was Vancouver, Washi ngton.

Petitioner is an attorney who has a master of |aws degree in
taxation and was previously enployed as an auditor by the IRS
from1987 to 1999. From January 1999 through April 15, 2002
(which includes the year at issue), petitioner was engaged in an
i ncome- producing activity with Corben Financial Services (Corben)
of Lake Oswego, Oregon. The nature of petitioner’s income from
Corben and the nature of his activity is the principal issue in
this case. After termination of his affiliation with Corben in
April 2002, petitioner becane a truck driver, driving what he
described at trial as “an 18-wheeler”.

Cor ben, from which petitioner earned inconme during the year
at issue, was in the trade or business of selling insurance,
primarily life insurance. Corben represented several life
i nsurance conpani es, and the enpl oyees and/ or agents of Corben
were engaged in selling insurance that woul d neet the needs of
its custonmers. Corben, through its agents or enpl oyees,
conduct ed wor kshops, sem nars, and marketing canpai gns desi gned
to pronote the sale of insurance. Petitioner was one of Corben’s
agents or enployees and participated in these sale and nmarketing
activities.

For the year at issue, petitioners filed a joint Federal

i ncone tax return, on which they reported no salary or wage
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i ncone, but, on a Schedule C, Profit or Loss From Business, they

reported petitioner’s income and expenses from Corben as foll ows:

G oss receipts or sales (gross incone) $61, 100
Expenses:

Adverti sing $ 3,014
Bad debts 2,010
Car and truck expenses 14, 046
| nsur ance 1, 550
Legal and prof essional 876
Repai rs and mai nt enance 1, 845
Suppl i es 2,310
Taxes and |icenses 850
Travel 4, 295
Meal s and entertai nment (net) 3,617
Uilities 810
O her expenses 7,599

(42, 822)

Net profit $18, 278

Petitioners did not include with their return a Schedul e SE,
Sel f - Enpl oynent Tax, for self-enploynent tax that would
ordinarily be due on the $18,278 in net profit. 1In the notice of
deficiency, respondent determ ned sel f-enploynent tax on that
i ncone and di sal | owed deductions for sone of the clained
expenses.

As described above, all of the gross incone on petitioners’
Schedul e C was the conpensation petitioner received from Corben.
Petitioners contend that they are not liable for self-enploynent
tax on the net earnings from Corben for the reason that
petitioner was a statutory enpl oyee of Corben, a position that
respondent does not agree with, thus fram ng the principal issue

before the Court.
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Respondent contends that petitioner was not a statutory
enpl oyee but was engaged in a self-enployed trade or business
activity. Accordingly, respondent determ ned that, after
adj ustnents to the clai ned expenses, the net incone fromthe
activity was subject to self-enploynent tax under section 1401
Corben did not consider petitioner to be an enpl oyee and,
therefore, withheld no inconme tax and paid no Social Security
taxes on the conpensation paid to petitioner.

Adj usted gross inconme generally consists of gross incone
| ess trade or business expenses, except in the case of the
performance of services by an enpl oyee, generally referred to as
a common | aw enpl oyee. Sec. 62. An individual performng
services as a common | aw enpl oyee deducts such expenses as
m scel | aneous item zed deductions incurred in the performance of
services as an enployee but only to the extent the expenses
exceed 2 percent of the enployee s adjusted gross incone. Sec.
67(a). A statutory enployee, on the other hand, pursuant to
rulings by the Comm ssioner, is not an enpl oyee for purposes of
sections 62 and 67, and, therefore, a statutory enpl oyee under
section 3121(d)(3) is not subject to the section 67(a) 2-percent
limtation for expenses incurred by such enployee in the
performance of services as an enployee. Rev. Rul. 90-93, 1990-2
C.B. 33. Thus, an individual who is a statutory enpl oyee under

section 3121(d)(3) is allowed to deduct expenses from gross
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i ncone that otherwi se would be subject to the 2-percent
[imtation of section 67(a).
An enpl oyee for enploynent tax purposes is defined in

pertinent part by section 3121(d) as foll ows:

SEC. 3121(d). Enployee.--For purposes of this chapter,
the term “enpl oyee” neans--

(1) any officer of a corporation; or

(2) any individual who, under the usual conmon | aw
rules applicable in determ ning the enpl oyer-enpl oyee
rel ati onshi p, has the status of an enpl oyee; or

(3) any individual (other than an individual who
is an enpl oyee under paragraph (1) or (2)) who perforns
services for renuneration for any person--

* * * * * * *

(B) as a full-tine life insurance sal esnman;

For purposes of section 3121(d)(3)(B), section 31.3121(d)-
1(d)(3)(ii), Enployment Tax Regs., defines a “full-tine life

i nsurance sal esman” as:

An individual whose entire or principal business activity is
devoted to the solicitation of life insurance or annuity
contracts, or both, primarily for one |life insurance conpany
is afull-time life insurance salesman. * * * An

i ndi vidual who is engaged in the general insurance business
under a contract or contracts of service which do not
contenplate that the individual’s principal business
activity will be the solicitation of life insurance or
annuity contracts, or both, for one conpany, or any

i ndi vi dual who devotes only part time to the solicitation of
life insurance contracts, including annuity contracts, and
is principally engaged in other endeavors, is not a full-
time life insurance sal esman. [ Enphasi s added. ]
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Accordi ngly, under the foregoing regulation, a full-tine
life insurance salesman is an individual who principally sells
life insurance and annuity contracts for one insurer. \Wether an
i ndi vi dual taxpayer satisfies this standard “depends upon the
facts of the particular situation.” Sec. 31.3121(d)-1(d)(2),
Enpl oyment Tax Regs.

In this case, the facts are not in dispute. At trial,
petitioner named at |east six insurance conpanies from which he
pl aced i nsurance for clients, based upon their individual needs.
Additionally, the parties at trial stipulated a statenent from
t he chief executive officer of Corben addressed to a tax
conpliance officer of the IRS regarding petitioner’s status with

Corben. That statenent, in pertinent part, stated:

M chael Byer never was a sal aried enpl oyee, therefore there
are no W forns. As for his 1099's for 2000, 2001, and
2002, he and his CPA should be able to provide those for
you. W never had an enpl oynent agreenent with Mchael. He
was only paid commssions that resulted fromlife insurance
sales with which he was invol ved.

M. Byer was hired in Decenber 1998, starting in our office
January 1999. W were inpressed with his insurance

knowl edge and his tax know edge. | felt this would help our
firmwith life insurance sales. M. Byer held a valid life
i nsurance |icense required by | aw and necessary for this
position with The Corben Institute. W sell life insurance;
it’s our only source of incone.

M chael was a life insurance agent but was required to help
with our marketing canpaigns. He assisted us with

devel opi ng our materials, such as brochures and
presentations. He used his |egal and tax know edge to get
clients and their financial advisors to neet with our
agency.
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As | nmentioned in our tel ephone conversation, M chael
handl ed wor kshops and attended nmany outsi de neetings and
sem nars representing The Corben Institute. The biggest
part of life insurance sales is getting in front of people
who need |ife insurance or people who can recomend to
others to buy life insurance fromus, Mchael was a | arge
part of our success.

M chael was paid $5,000 a nonth, which was based on our life
i nsurance sales. W are in the Life Insurance business, al
of our inconme cones from conm ssions. Everyone in the

of fice was asked to do other jobs fromtinme to tine but
everyone knew we |ive and die based on comm ssions fromlife
i nsurance sal es.

It is quite evident, therefore, that petitioner’s work with

Cor ben was not devoted to one insurance conpany, and, noreover,

petitioner was required to performother duties for Corben beyond

selling insurance. Additionally, the statenent establishes that
petitioner was not considered an enpl oyee by Corben.

Petitioner’s earnings from Corben were reflected on Forns 1099,

whi ch indicate that petitioner was considered to be self-enpl oyed

and not an enployee. The Court holds, therefore, that petitioner
was not an enpl oyee of Corben, nor was he a statutory enpl oyee.?

Petitioner was engaged in a self-enploynent activity, and, as

such, his net earnings fromthat activity were subject to self-

enpl oynent tax. Respondent, therefore, is sustained in

3The Court notes, however, that there are certain facets of
petitioner’s relationship with Corben that would indicate an
enpl oyer - enpl oyee rel ati onship, such as the fact that petitioner
was paid $5,000 per nonth rather than comm ssions, and that
Cor ben had some control over petitioner, such as his required
participation in sem nars and marketing pronotions. The Court
does not consider these factors as overriding.
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concluding that petitioner was not a statutory enployee and was
engaged in a self-enploynent activity, the net inconme of which is
subject to self-enploynent tax as determned in the notice of
defi ci ency.

The second issue relates to adjustnents in the notice of
deficiency as to the incone and expenses reported by petitioners
on their inconme tax return for 2000 relating to the activity with
Cor ben reported on Schedule C *4

On Schedule C, petitioners reported gross receipts of
$61,100. In the notice of deficiency, respondent increased that
amount by $1,000. Petitioner did not address this adjustnent at
trial; consequently, that adjustnent is deenmed conceded. As to
t he expenses, the anounts deducted on Schedule C and the anmounts

disall owed are as foll ows:

Cl ai ned on Di sal | owed by
Ret urn Respondent
O her expenses $ 7,599 $ 7,599
Car and truck expenses 14, 046 14, 046
Meal s and entertai nnment 3,617 3,617
Repai rs and mai nt enance 1, 845 1, 845
Tr avel 4,295 4,295
Legal and prof essi onal 876 876

As to the ot her expenses of $7,599 shown above, respondent

at trial conceded that petitioner was entitled to a deduction of

“'n the notice of deficiency, respondent determ ned capital
gain incone of $816. At trial, petitioner conceded this
adj ust nent .
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$610 for parking. Respondent also conceded that petitioner was
entitled to a deduction for supplies. That concession is not
cl ear because petitioner clained a separate |line item expense of
$2, 310 for supplies on Schedule C of the return, and that anount
was not disallowed or adjusted in the notice of deficiency.
Since a Rule 155 conputation will be necessary in this case, the
nature and anmount of this concession can be taken into
consideration by the parties in determning the deficiency.

Wth respect to the expenses |isted above for car and truck,
meal s and entertainnent, and travel, petitioner did not address
those at trial. |Instead, petitioner offered into evidence
envel opes as to each of these expenses containing receipts that
he contends woul d substantiate the anounts clainmed on the return.
The envel opes referred to essentially contain only receipts;
however, the substantiation requirenents of section 274(d) appear
to be applicable to all the anpbunts clainmed. No books and
records were offered to corroborate or otherw se satisfy the
strict substantiation requirements of section 274(d).

Petitioner, being a fornmer auditor for the IRS, certainly knew
what is required for substantiation of expenses of this nature.
The Court, therefore, declines to consider the exhibits offered
as proof that the expenses clained are deducti ble. Respondent,

therefore, is sustained as to those expenses.
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The final issue is respondent’s determ nation that
petitioners are |liable for the section 6662(a) accuracy-rel ated
penal ty.

Section 6662(a) inposes an accuracy-related penalty in the
anount of 20 percent on any portion of an underpaynent of tax
that is attributable to causes set forth in subsection (b).
However, under section 6664(c), no penalty shall be inposed under
section 6662(a) with respect to any portion of an underpaynent if
it is shown that there was a reasonabl e cause for the
under paynent and that the taxpayer acted in good faith with
respect to the underpaynent.

The determ nation of whether a taxpayer acted with
reasonabl e cause and in good faith is made on a case-by-case
basis. Sec. 1.6664-4(b), Inconme Tax Regs. The nost inportant
factor is the extent of the taxpayer’s effort to assess the
taxpayer’s proper tax liability. See id. An honest
m sunder st andi ng of fact or law that is reasonable in |ight of
t he experience, know edge, and education of the taxpayer may

i ndi cat e reasonabl e cause and good faith. Reny v. Conm ssioner,

T.C. Meno. 1997-72. Here, petitioner is an attorney with a
speci alized degree in tax |law who was enpl oyed as an auditor by
the RS for several years. Hi s education, know edge, and

experience in that field place himin a category that few
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t axpayers who cone before this Court have. The Court has no
choi ce but to sustain respondent on this issue.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

under Rul e 155.




