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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of section 7463 of the Internal
Revenue Code in effect when the petition was filed.! Pursuant to

section 7463(b), the decision to be entered is not revi ewabl e by

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code of 1986, as anended. All Rule
references are to the Tax Court Rules of Practice and Procedure.
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any other court, and this opinion shall not be treated as
precedent for any other case.

This case is before the Court on petitioner’s request for
judicial review of respondent’s determ nation sustaining a notice
of Federal tax lien (NFTL) filing to collect enploynent taxes for
the tax period endi ng June 30, 2000.

Backgr ound

Sonme of the facts have been stipul ated, and we incorporate
the stipulation and the acconpanying exhibits by this reference.
Petitioner resided in New Jersey when his petition was fil ed.

Petitioner operated a dental practice beginning in 1972.
Hi s practice was separated into general dentistry and
orthodontics. Petitioner operated the general dentistry practice
as a business reported on Schedule C, Profit or Loss From
Busi ness. He operated the orthodontics practice as a
cor porati on.

Sonmetinme in 2007 petitioner received a letter from
respondent stating that Form 941, Enployer’s Quarterly Federal
Tax Return, for petitioner’s general dentistry business had not
been filed for the tax period ending June 30, 2000. Petitioner
call ed his accountant, and an apparent retained copy of Form 941
for the questioned tax period was sent to respondent. No

remttance acconpani ed the Form 941 sent in 2007.
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Respondent treated the Form 941 sent in 2007 as an original
return filed as of January 7, 2008. Respondent issued petitioner
a Notice of Federal Tax Lien Filing and Your Right to a Hearing
Under 1. R C. 6320 dated Cctober 7, 2008, stating that petitioner
had not fully paid his enploynent tax liabilities for the tax
period endi ng June 30, 2000. Respondent received petitioner’s
Form 12153, Request for a Collection Due Process or Equival ent
Hearing on Novenber 26, 2008.

Petitioner participated in a tel ephone collection due
process (CDP) hearing on February 10, 2009, where he asserted
that the enploynent tax was paid in 2000. Petitioner did not
offer any collection alternatives. A Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
was issued on April 17, 2009, stating that the tax liability for
the tax period endi ng June 30, 2000, was valid and had not been
paid. The notice states: “Collection followed all |egal and
procedural requirenents and the actions taken or proposed were
appropriate under the circunstances.” The attachnent to the
noti ce of determ nation states

Appeal s has obtained verification fromthe IRS office

collecting the tax that the requirenents of any

applicable law, regulation or admnistrative procedure

with respect to the proposed levy or NFTL filing have

been nmet. Conputer records indicate that the notice

and demand, notice of intent to |levy and/or notice of

federal tax lien filing, and notice of a right to a
Col | ection Due Process hearing were issued.
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Di scussi on

If a taxpayer fails to pay any Federal inconme tax liability
after notice and demand, a lien in favor of the United States is
i nposed on all the property of the delinquent taxpayer. Sec.
6321. Wthin 5 business days after filing a tax lien, the IRS
must provide witten notice of that filing to the taxpayer. Sec.
6320(a). After receiving such notice, the taxpayer may request
an adm nistrative hearing before the Ofice of Appeals. Sec.
6320(a)(3)(B). A CDP hearing concerning a |ien under section
6320 is to be conducted in accordance with the rel evant
provi sions of section 6330. Sec. 6320(c). W have jurisdiction
under section 6330(d)(1) to review the Comm ssioner’s
determ nation that the NFTL was proper and that the Comm ssioner
may proceed to collect by it.?2

In review ng the Comm ssioner’s decision to sustain
coll ection actions, where the validity of the underlying tax
l[tability is properly at issue, the Court reviews the
Comm ssioner’s determ nation of the underlying tax liability de

novo. Sego v. Conmi ssioner, 114 T.C. 604, 610 (2000); Goza v.

Comm ssioner, 114 T.C. 176, 181-182 (2000). The Court reviews

any other adm nistrative determ nation regardi ng proposed

2The Pension Protection Act of 2006, Pub. L. 109-280, sec.
855, 120 Stat. 1019, anended sec. 6330(d) and granted this Court
jurisdiction over all sec. 6330 determ nations nmade after Cct.
16, 2006. Perkins v. Conm ssioner, 129 T.C 58, 63 n.7 (2007).
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collection actions for abuse of discretion. Sego v.

Conmi ssi oner, supra at 610; Goza v. Conm ssioner, supra at 182.°3

An abuse of discretion occurs when the exercise of discretion is

wi t hout sound basis in fact or | aw Mur phy v. Commi ssi oner, 125

T.C. 301, 308 (2005), affd. 469 F.3d 27 (1st Cir. 2006).

At the collection hearing, a taxpayer may rai se any rel evant
issues relating to the unpaid tax or proposed |evy, including
spousal defenses, challenges to the appropriateness of the
collection actions, and offers of collection alternatives. Sec.
6330(c)(2)(A). In addition, he may chall enge the exi stence or
anmount of the underlying tax liability, but only if he did not
receive a notice of deficiency or otherw se have an opportunity
to dispute such liability. Sec. 6330(c)(2)(B)

In making a determ nation follow ng a collection hearing,
the Appeals officer (AO mnust consider: (1) Wether the
requi renents of any applicable |aw or adm nistrative procedure
have been net, (2) any rel evant issues raised by the taxpayer,
and (3) whether the proposed collection action bal ances the need

for efficient collection with legitimte concerns that the

%A challenge to the anpbunt of tax unpaid is a challenge to
the validity of the underlying tax liability and is reviewed de
novo. See Landry v. Comm ssioner, 116 T.C 60, 62 (2001); see
al so Boyd v. Comm ssioner, 117 T.C. 127, 131 (2001).
Respondent’s verification is mandatory. Therefore, the issue is
a question of law, and the standard of review does not natter.
See Hoyle v. Comm ssioner, 131 T.C. 197 (2008).
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collection action be no nore intrusive than necessary. Sec.
6330(c) (3).

| ndependent of any issue raised or argunent nade by the
t axpayer, section 6330(c)(1l) requires the AO conducting a CDP
hearing to “verify that the requirenments of any applicable | aw or

adm ni strative procedure have been net.” Hoyle v. Conm ssioner,

131 T.C. 197, 199 (2008). Wen the CDP hearing concerns a self-
reported tax liability, the AO nust verify that: (1) The IRS
tinmely assessed the liability, (2) the taxpayer failed to pay the
liability, (3) the taxpayer was given a notice and demand for
paynment, and (4) the taxpayer was given an NFTL filing. Med.

Practice Solutions, LLC v. Comm ssioner, T.C. Menp. 2009-214. | f

t hose requirenents have not been net, the collection cannot
proceed, and the AO cannot sustain the proposed collection
action. 1d. In other words, verification is required to be a

part of every determnation. Hoyle v. Comm ssioner, supra at

202. “In view of the mandatory nature of the verification

requi renment, ‘this Court will review the Appeals officer’s
verification under section 6330(c)(1) without regard to whether
the taxpayer raised it at the Appeals hearing’, * * * as long as
t he taxpayer has adequately raised the issue in her appeal”

Med. Practice Solutions, LLC v. Conm ssioner, supra (quoting




- 7 -
Hoyl e v. Commi ssioner, supra at 202-203). W are satisfied that

petitioner raised this issue.*

In the notice of determ nation, the AO sunmarily concl uded:
“Collection followed all |egal and procedural requirenments and the
coll ection actions taken or proposed were appropriate under the
circunstances.” The attachnent to the notice of determ nation
sinply reiterated verbatimthe | anguage that the Internal Revenue
Manual states as necessary to mnimlly docunent |egal and
admnistrative review See IRMpt. 8.22.2.2.4.7 (Cct. 30, 2007).

A clear record of relevant transactions is necessary in a

section 6330 court proceeding. See Wight v. Conm ssioner, 381

F.3d 41 (2d Gr. 2004), vacating and remanding T.C. Meno. 2002-
312.° Respondent apparently relied upon transcripts for

petitioner’s general dentistry business and his corporation that

“Petitioner raised the issue of verification in his petition
by questioning the validity of respondent’s claimand at trial by
guestioning the procedures in place to keep respondent from
assessing taxes fromany year he wi shes. W construe broadly
petitioner’s petition as a pro se litigant. See Rule 31(d);
Lukovsky v. Comm ssioner, T.C Meno. 2010-117 (citing Haines v.
Kerner, 404 U.S. 519, 520 (1972)).

5l'n Wight v. Conm ssioner, 381 F.3d 41, 44 (2d Cir. 2004),
vacating and remanding T.C. Meno. 2002-312, which was a sec. 6330
case, the Court of Appeals for the Second Crcuit described the
unsati sfactory record before it as follows:

The parties’ confusion is understandabl e; the rel evant
tineline and tax anmounts have been reconstructed using

phot ocopi ed forns, conputer screen printouts, and dot-matriXx
printouts of tax account bal ances. Many of these records
have no supporting explanation (and therefore are
inscrutable to any non-enpl oyee of the IRS) * * *,
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respondent was unable to fully explain to either petitioner or

the Court. The Court questioned respondent about entries in the
transcripts, specifically asking about entries concerning
nonfiling of returns. Respondent agreed with the Court that the

I nternal Revenue Service routinely offers a transcript

docunenting the nonfiling of a return or a Form 3050,
Certification of Lack of Record. No such docunentation was
provided.® No explanation, other than for two codes, was given to
deci pher the nunmerous synbols and codes in respondent’s
transcripts. Petitioner testified that he did not understand the
|l etters and nunbers that nake up the code in respondent’s
transcripts.” To conplicate matters, respondent’s w tness could
not explain to the Court many of the codes and acronyns

referenced in the transcript.® Respondent sinply asserted, on the

®Nor was any reason given for the length of tinme that passed
bet ween the tax period at issue, ending June 30, 2000, and
respondent’s informng petitioner, sonetinme in 2007, that a Form
941 was not on file for the tax period at issue.

This is not an issue unique to petitioner. W have noted
on prior occasions the problem of understanding IRS transcripts.
“Many of the docunents in the admnistrative file and nost of the
docunents | abeled as transcripts of * * * [the taxpayer’ s]
account are full of abbreviations, alphanuneric codes, dates, and
digits that are indeci pherable and unintelligible wthout
addi tional explanation.” Barnes v. Conmm ssioner, T.C Meno.

2010- 30.

8Respondent’s witness could identify two codes used in the
transcripts. Wen questioned by the Court as to the neani ng of
ot her codes and when asked to explain how the transcript system
wor ks, the wi tness responded that she was unable to answer the
(continued. . .)
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basis of the inconplete testinony of his wtness, that
petitioner’s Form 941 for that tax period was not filed until
2008.

Petitioner supplied an apparent copy of a Form 941 from his
accountant that respondent had requested. Petitioner asserts
that the original return was properly filed and the reported tax
l[tability tinely paid. The issue of petitioner’s filing a Form
941 rai ses questions about the validity of respondent’s
determnation and an irregularity in the assessnent procedure.

See Rivera v. Conmissioner, T.C Menp. 2003-35, affd. 102 Fed.

Appx. 594 (9th Cir. 2004).

Respondent has not adequately shown that an attenpt was nade
to verify whether a Form 941 was tinely filed and the tax
l[tability tinmely paid by petitioner in 2000. If respondent did
not validly assess petitioner’s tax liability, then a lien would
not have arisen with respect to that tax liability and collection
coul d not proceed. See secs. 6203, 6322; see also Hoyle v.

Comm ssi oner, supra at 205. Accordingly, if assessnent was

invalid, the determ nation to proceed with the lien was error as

a matter of | aw See Hoyle v. Commi ssioner, supra at 205.

A review of the entire record reveals that respondent did

not offer sufficient evidence that the AO had verified that al

8. ..continued)
Court’s questions.
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| egal and procedural requirenments were net in the assessnent of

petitioner’s enploynent tax liability for the period ending June
30, 2000. It is within the Court’s discretion to remand the case

to Appeals for further review. See Hoyle v. Conm ssioner, 131

T.C. 197 (2008); Calafati v. Conm ssioner, 127 T.C. 219 (2006);

Lunsford v. Conmm ssioner, 117 T.C. 183 (2001). Further reviewis

of ten necessary to protect a taxpayer’s due process rights

concerning a CDP hearing. Lunsford v. Comm ssioner, supra at 189

(remand appropriate if taxpayer not afforded proper section 6330
hearing). @G ven respondent’s inadequate verification and the
length of tinme that has passed since the tax period in question,
we conclude that remand i s unnecessary and woul d not be

productive. See id.; see also Marlow v. Comm ssioner, T.C. Meno.

2010- 113 (citing Lunsford v. Conm ssioner, supra at 189).

The determ nation to proceed with collection w thout
verification of all |egal and procedural requirenents was error
as a matter of |aw

To reflect the foregoing,

Deci sion will be entered

for petitioner.




