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P suffered a permanent disability that arose out
of, and in the course of, his enploynent as a nuni ci pal
court judge. P was awarded a disability retirenent
under the Judges’ Retirement Law, Cal. CGovt. Code secs.
75060(a) and 75061(a) (West 1993 & Supp. 2002), which
provides for a disability retirenent if a judge has
been credited with at least 2 years of judicial service
or “the disability is a result of injury or disease
arising out of and in the course of judicial service.
P seeks to exclude fromgross incone under sec.
104(a)(1), I.R C, the paynent P received in 1997. R
argues that the Judges’ Retirenment Law is not in the
nature of a workers’ conpensation act and the paynent
i s not excludabl e.

Hel d: Under sec. 1.104-1(b), Inconme Tax Regs.,
gross incone does not include amounts received under a
statute in the nature of a workers’ conpensation act.
A statute that does not distinguish between work-
related injuries and other types of injuries is not in
the nature of a workers’ conpensation act. Rutter v.
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Comm ssi oner, 760 F.2d 466, 468 (2d Gr. 1985), affg.
T.C. Meno. 1984-525. However, benefits received under
a “dual - purpose statute”, i.e., a statute which

aut hori zes paynents for work-rel ated and non-wor k-
related disabilities, may qualify for exclusion if they
are received under sone specific provision which
restricts the paynent of benefits to cases of work-
related disabilities. Cal. Govt. Code sec. 75061(a)
contai ns one clause which restricts the paynent of
benefits to cases of work-related disabilities. Thus,
that portion of the Judges’ Retirenment Law is in the
nature of a workers’ conpensation act. P is entitled
to exclude the paynent that he received in 1997

Robert R Rubin, for petitioners.

Steven J. Mpsick, for respondent.

MVEMORANDUM OPI NI ON

RUVE, Judge: Respondent determ ned a deficiency of $14,178
in petitioners’ Federal inconme tax and an accuracy-rel ated
penalty of $2,835 pursuant to section 6662(a) for 1997.1
Respondent concedes the accuracy-rel ated penalty, and the issue
for decision is whether petitioner Raynond J. Byrne (Judge Byrne)
properly excluded from gross incone under section 104(a)(1)
certain disability retirenment paynents that he received under the

California Judges’ Retirenent Law.

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the tax year in issue,
and all Rule references are to the Tax Court Rul es of Practice
and Procedure.
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Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioners resided in
Uni on, Washington, at the time of filing the petition.

Judge Byrne was born on July 29, 1928. On June 3, 1980, he
was elected to a 6-year termas municipal court judge for Sonoma
County, California, and he took office on January 5, 1981. Judge
Byrne’s termas a nunicipal court judge did not expire until
Decenber 31, 1986; however, his service as a judge effectively
ended on June 5, 1986, when he suffered a permanent disability
that arose out of, and in the course of, his enploynent. The
permanent disability was a nental injury that was caused by an
exceptionally heavy workload and his inability to cope with the
ram fications of his judicial decisions. As a result of job-
rel ated stress, Judge Byrne sank into a major depression which
prevented himfrom performng his job.

On or about Septenber 29, 1986, Judge Byrne filed an
application for disability retirenment under the Judges’

Retirenment Law.? On Decenber 10, 1986, his application was
deni ed by the Conmm ssion on Judicial Performance (comm ssion).

However, on or about Novenber 30, 1989, the application was

2The Judges’ Retirenent Systemis adm nistered by the Board
of Adm nistration, California Public Enployees’ Retirenment System
(Cal. PERS). To participate, judges nmust contribute 8 percent of
their salaries.
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approved after the subm ssion of additional evidence. At the
time the application was approved, the conm ssion possessed

medi cal evidence that Judge Byrne’'s disability was sustai ned
during the course of his enploynent as a judge. On Decenber 14,
1989, the chairperson of the comm ssion and the Chief Justice of
the Suprenme Court of California signed a certificate of
retirenment, and Judge Byrne began receiving disability retirenent
benefits as of that date.?

On February 16, 1993, the California Wrkers’ Conpensation
Appeal s Board found that Judge Byrne sustained an injury to his
psyche arising out of, and in the course of, his enploynent and
that the injury caused total pernanent disability and awarded him
a permanent disability indemity of $224 a week for life.
Petitioners’ exclusion of these paynents from gross incone is not
i n di spute.

I n 1997, Judge Byrne received $63, 745.56 fromthe Judges’
Retirement System O this amount, $1,259.40 represented a
return of his contributions. Cal. PERS issued a Form 1099-R,
Distributions from Pensions, Annuities, Retirenment or Profit-
Sharing Plans, |IRAs, Insurance Contracts, etc., to Judge Byrne in

which it reported a gross distribution of $63,745.56 and a

3A dispute arose over the effective date of Judge Byrne's
retirement and whether he was entitled to additional benefits for
the period before Dec. 14, 1989. 1In a stipulated settlenent
executed by Cal. PERS, the comm ssion, and Judge Byrne, Cal. PERS
agreed to pay benefits of $148,192.97 for the period between Jan.
1, 1987, and Dec. 13, 1989.
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t axabl e amount of $62, 486.16. Petitioners excluded the

$62, 486. 16 from gross income on their 1997 return. Respondent
exam ned petitioners’ return and determ ned that this anmount was
not excl udabl e under section 104(a)(1).

Di scussi on

Gross incone includes all incone from whatever source
derived, including pensions and conpensation for services. Sec.
61(a). Under section 104(a)(1), gross incone does not include
anounts recei ved under workers’ conpensation acts as conpensation
for personal injuries or sickness. The regul ations promnul gated
under section 104(a)(1l) expand the reach of that section to
enconpass “a statute in the nature of a workmen’s conpensation
act which provides conpensation to enpl oyees for personal
injuries or sickness incurred in the course of enploynent.” Sec.
1.104-1(b), Inconme Tax Regs. A statute is in the nature of a
wor kers’ conpensation act if it allows disability paynents solely
for service-related personal injury or sickness.* Haar v.

Commi ssioner, 78 T.C. 864, 868 (1982), affd. 709 F.2d 1206 (8th

Cr. 1983). A statute that does not distinguish between worKk-

related injuries and other types of injuries is not in the nature

“Alaw that conditions eligibility for benefits on the
exi stence of a work-related injury or sickness may qualify as a
wor kers’ conpensation act for purposes of sec. 104 even though
those benefits are styled “disability retirenment benefits.” Take
v. Comm ssioner, 804 F.2d 553, 557 (9th Gr. 1986), affg. 82 T.C
630 (1984); Rev. Rul. 83-91, 1983-1 C.B. 38.
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of a workers’ conpensation act. Rutter v. Conm ssioner, 760 F.2d

466, 468 (2d Cir. 1985), affg. T.C. Menp. 1984-525.

It is undisputed that Judge Byrne suffered an injury which
arose out of, and in the course of, his judicial service.
However, we nust determ ne whether he received the disability
retirement benefits under a statute in the nature of a workers’
conpensation act. “If the statute does not qualify, then whether
the injury was in fact work-related is irrelevant.” Take v.

Conm ssi oner, 804 F.2d 553, 558 (9th Cr. 1986), affg. 82 T.C

630 (1984).

The “statute” we examne in nmaking this determnation is the
California Judges’ Retirenent Law. Cal. Govt. Code (CGC) secs.
75000- 75111 (West 1993 & Supp. 2002). Under article 2,
Retirenent for Service, CGC section 75025, judges are eligible
for retirenment on the basis of age and years of service.® CGC
sections 75060(a) and 75061(a) are contained in article 3,
Disability Retirement, and those sections provide:

75060. Mental or physical disability; consents to and
approval of retirenent; certificate; filling
vacancy.

(a) Any judge who is unable to discharge efficiently
the duties of his or her office by reason of nmental or

physi cal disability that is or is likely to becone permnmanent
may, With his or her consent and with the approval of the

°To qualify for a service retirenent, a judge nust be at
| east 60 years of age and nust have 10-20 years of service
dependi ng on the judge's age. Judge Byrne did not qualify for
service retirenent under CGC sec. 75025.
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Chi ef Justice or Acting Chief Justice and the Comm ssion on
Judicial Performance, be retired fromoffice. * * *

* * * * * * *

75061. Disability retirenent; prerequisites.

(a) Any person who becones a judge during the period
of January 1, 1980, through Decenber 31, 1988, shall not be
eligible to be retired for disability unless the judge is
credited with at |least two years of judicial service or
unless the disability is a result of injury or disease
arising out of and in the course of judicial service.

Judges who are retired under CGC sections 75025 and 75060(a) are
eligible for benefits which are cal cul ated and paid pursuant to
article 3.6, Benefits Payable, CGC sections 75075 (West 1993) and
75076(a) (West Supp. 2002):

75075. Election of benefits.

Any judge hereafter retiring pursuant to Section 75025
or 75060 may el ect to receive the benefits accorded by this
article if he or she retires for service or disability prior
to the end of the termof office during which he or she
attains the age of 70 years.

* * * * * * *

75076. Retirenent allowances; contributions for prior
servi ce.

(a) A judge who qualifies, as prescribed in Section
75075, to receive the benefits accorded by this article
shall receive a retirenent allowance equal to 65 percent of
the salary payable, at the tine paynent of the all owance
falls due, to the judge holding the judicial office to which
he or she was | ast el ected or appointed; except that if upon
retirement a judge has received credit for 20 or nore years
of service rendered prior to the expiration of the tine
within which the judge is eligible to elect to receive the
benefits accorded by this article and for which he or she
has contributed to the Judges’ Retirenent Fund his or her
retirenment allowance shall equal 75 percent of that salary.
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The Judges’ Retirenent Law is not a workers’ conpensation

act, and it is not inits entirety a statute in the nature of a

wor kers’ conpensation act. Neverthel ess, benefits received under
the Judges’ Retirenment Law may still qualify for exclusion if it
is a “dual -purpose statute”, as petitioners argue. See Neill v.

Commi ssioner, 17 T.C 1015 (1951); Burgess v. Conm ssioner, T.C

Meno. 1986-228, affd. w thout published opinion 822 F.2d 61 (9th

Cr. 1987); Craft v. United States, 879 F. Supp. 925 (S.D. Ind.

1995); Frye v. United States, 72 F. Supp. 405 (D.D.C. 1947). “A

dual - purpose statute is one which authorizes paynents for worKk-
related, as well as non-work-related disabilities and may provide

ot her pension benefits.” Kane v. United States, 28 Fed. d. 10,

13 (1993), affd. 43 F.3d 1446 (Fed. Cir. 1994). To qualify as a
dual - purpose statute, the statute nust contain sone specific
provi sion which restricts the paynent of benefits to cases of
work-related disabilities. 1d. at 14; see also Rutter v.

Conmi ssi oner, supra at 468.

Petitioners argue that the Judges’ Retirement Law is a dual -
pur pose statute because CGC section 75061(a) “has one provision
that provides for retirement based solely on injury or sickness
arising out of enploynent, and al so one provision providing for
retirenment based on years of service.” Respondent contends that
CGC section 75060 nakes no distinction between injuries which are
work related and injuries which are not work related and that CGC

section 75061 nodifies CGC section 75060 but does not add any new
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eligibility criteria.® Respondent adds that CGC section 75061
“sinply excludes fromeligibility, any judge who seeks disability
retirement for a non-line-of-duty injury if he has |less than two
* * * years of service”.

We generally look only to the face of a statute in
determ ning whether it has a dual purpose. CGC section 75061(a)
on its face provides for retirenment in the case of a disability
that is the result of injury or disease arising out of, and in
the course of, judicial service. Thus, the Judges’ Retirenent
Law contai ns a specific provision that awards benefits solely for
a work-related disability.

A sinple recitation in a statutory enactnent of certain
“magi ¢ | anguage” may not be alone sufficient to establish a dual -
pur pose statute. However, CGC section 75061(a) does distinguish
bet ween work-rel ated and non-work-rel ated disabilities because
all judges with work-related disabilities are eligible for
retirement under CGC section 75060(a), but judges w th non-worKk-
related injuries can retire only if they have been credited with

sufficient years of service; i.e., at least 2 years of service.’

8CGC sec. 75060 was previously at issue in Golden v.
Comm ssioner, T.C Meno. 1971-162. W did not deci de whether the
statute had a dual purpose, and we decided only that the taxpayer
had not shown his injuries were work rel ated.

W& note that as a practical matter, disabled judges who
have nore than 2 years of service are eligible for retirenment on
t hat basis even though they al so sustained a work-rel ated
disability. Indeed, Judge Byrne appears to fall within this

(continued. . .)
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CGC section 75061(a) expresses an intention by the California
| egi sl ature to provide supplenental benefits in the nature of
wor kers’ conpensation to all judges who sustain a work-rel ated
di sability.
The statute in this case is not akin to the statute at issue

in Kane v. United States, 43 F.3d 1446 (Fed. Cr. 1994), a case

upon whi ch respondent relies. The statute at issue in that case,
28 U.S.C. sec. 372(a), provided:

“Any justice or judge of the United States
appointed to hold office during good behavi or who
becones permanently disabled fromperformng his duties
may retire fromreqular active service...

Each justice or judge retiring under this section
after serving ten years continuously or otherw se
shall, during the remainder of his lifetinme, receive
the salary of the office. A justice or judge retiring
under this section who has served | ess than ten years

in all shall, during the remainder of his lifetineg,
receive one-half the salary of the office.” [ld. at
1447-1448. ]

The Court of Appeals for the Federal Circuit held that this

provi sion was not a dual - purpose statute, stating:

However, unlike the statutes in Sims, Neill, and
Frye, 8§ 372(a) provides for disability retirenent
paynments regardl ess of the cause of the disability. In
contrast, Simms, Neill, and Frye involved statutes in

whi ch at | east one provision, on its face, specifically

(...continued)
category as an individual eligible for either node of disability
retirenment under CGC sec. 75061(a). However, the actual basis
upon which the taxpayer was retired (i.e., for what purpose) is a
factual question that is secondary to the |egal question whether
the statute has a dual purpose.
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provi ded for paynents based solely on injury or
si ckness arising out of enploynent. The courts,
therefore, were required to make an inquiry as to the

portion of the statute under which paynments were
awar ded. * * *

* * * Here, however, 8§ 372(a) nmakes no

di stinction between paynents for work-rel ated and non-

work-rel ated disabilities and therefore it is not a

dual - pur pose statute. * * * [l1d. at 1450.]
Unli ke the statute in Kane, CGC section 75061(a) specifically
provides for disability retirenment benefits based solely on
injury or disease arising out of, and in the course of, judicial
service.® W hold that the Judges’ Retirement Law is a dual -

pur pose statute.?®

%W point out that 28 U S.C. sec. 372(a) is virtually
identical to CGC sec. 75060(a) in that neither of those
provi si ons di stingui shes between work-rel ated and non-wor k-
related disabilities. However, whereas 28 U S.C. sec. 372(a)
stands al one, CGC sec. 75060(a) nust be read together with CGC
sec. 75061(a), which defines the classes of persons covered under
the disability retirement system That section does distinguish
bet ween work-rel ated and non-work-rel ated disabilities.

°Respondent argues that the benefits Judge Byrne received
were not in the nature of workers’ conpensation. He points to
the award of permanent disability paynents of $224 per week as “a
perfect exanple of how a person injured on the job is conpensated
t hrough worker’s conpensation and is nade whole for his injury”,
and he clains that the disability retirement paynents, unlike the
permanent disability paynments, were not intended to nmake Judge
Byrne “whole for his injury”. W mght agree that the permanent
disability paynents are a perfect exanple of conpensation
recei ved under a workers’ conpensation act; however, the question
we have before us is whether the disability retirenment benefits
were received under a statute in the nature of a workers
conpensation act. A statute in the nature of a workers’
conpensati on act gives “recovery in lieu of or supplenental to
wor kmen’ s conpensati on which may be in excess of that received

(continued. . .)
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In the case of a dual -purpose statute, the appropriate focus

is on whether the taxpayer in fact received his disability
retirement benefits under that specific provision that is in the

nature of a workers’ conpensation act. Neill v. Conm ssioner, 17

T.C. at 1016 (“However, the nmere fact that * * * [the taxpayer]
was incapacitated at the tine of retirenent is not sufficient to
bring the exenption into play if he was actually retired for

| ength of service rather than for disability incurred in [the]
line of duty.”). Respondent suggests that regardl ess of whether
CGC section 75061(a) contains a specific provision in the nature
of a workers’ conpensation act, we nust | ook solely to those
provi sions under which the disability retirenment benefits were
cal cul ated and paid, i.e., CGC sections 75075 and 75076(a), and
that those provisions are not in the nature of a workers’
conpensation act.! Petitioners argue that CGC sections 75075

and 75076 should be read in the context of “the entire statutory

°C...continued)
under the ordinary worknmen’s conpensation act.” Rev. Rul. 59-
269, 1959-2 C.B. 39, 41. Thus, the conpensatory elenents of a
wor kers’ conpensation act may differ fromthe substituted or
suppl enmental conpensation under a statute in the nature of a
wor kers’ conpensation act. W cannot agree that Judge Byrne’s
recei pt of the permanent disability paynents is especially
relevant to the question before us.

°Respondent relies on a letter dated Cct. 26, 2001, from
Cal . PERS, which confirnms that Judge Byrne was awarded 65 percent
of the salary payable to a nunicipal court judge as provided in
secs. 75075 and 75076(a). However, the sanme letter states that
Judge Byrne was “granted a disability retirenent on Decenber 14,
1989 as provided under CGovernnent Code section 75060(a).”
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pl an of the Judges’ Retirenment Law, not sinply [in relation] to
the portions of that |aw that provide for the anmount of the
paynments.” W agree with petitioners.

Respondent cites Kane v. United States, 43 F.3d at 1449, as

support for his position. However, we could not find any

| anguage in Kane which can be read so broadly as to state or
inply that we nust | ook only to the specific provisions of a
statute under which paynents are cal cul ated and paid. W find
respondent’s position to be short-sighted and an overly techni cal
readi ng of statenents nmade in the rel evant opinions.! CGC
sections 75075 and 75076(a) do not thensel ves provide for
retirement, and only after going through the entire statutory
framewor k of the Judges’ Retirenment Law, nanely, CGC section
75025 or CGC sections 75060(a) and 75061(a), do we ultimately

reach the paynment provisions. The provisions under which Judge

1Respondent cites the foll ow ng | anguage in Kane v. United
States, 43 F.3d 1446, 1450 (Fed. Cr. 1994): “The courts,
therefore, were required to nake an inquiry as to the portion of
the statute under which paynments were awarded.” Respondent has
taken this statenment out of context. This statenment was part of
a discussion involving Neill v. Comm ssioner, 17 T.C 1015
(1951), and other cases, upon which petitioners rely. The
di scussi on suggests, contrary to respondent’s argunent, that when
faced with a statute that has a dual purpose, courts nust further
inquire as to whether the taxpayer was retired for a work-rel ated
di sability under that specific provision that is in the nature of
a workers’ conpensation act or was retired on sone ot her basis.
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Byrne received his disability retirement benefits include CGC
sections 75060(a), 75061(a), 75075, and 75076(a).?

As part of the same argunent, respondent suggests that CGC
sections 75075 and 75076(a) provide the sanme benefits for a
service retirenment under CGC section 75025 as a disability
retirement under CGC section 75060(a) and that this is “fatal” to
petitioners’ case. W disagree. Respondent’s position is not
only inconsistent wwth established caselaw, it is also

inconsistent wwth his own ruling positions. See Stanley v.

United States, 140 F.3d 890 (10th G r. 1998); Freenan v. United

States, 265 F.2d 66 (9th Cir. 1959); Gvens v. Conm ssioner, 90

T.C. 1145, 1151 (1988); Dyer v. Conm ssioner, 71 T.C. 560, 562

(1979) (“whether a paynent is in the nature of worknen's
conpensati on depends upon whet her the paynent is nade because of

injuries sustained in the line of duty, not upon the anmount

paid’); Neill v. Conmm ssioner, 17 T.C 1015 (1951); Frye v.

United States, 72 F. Supp. 405 (D.D.C. 1947); Rev. Rul. 80-84,

1980-1 C.B. 35; Rev. Rul. 74-582, 1974-2 C.B. 34; Rev. Rul. 68-
10, 1968-1 C.B. 50. W cannot agree that the nere fact that a

statutory schene allows the sane benefits for a disability

2n Golden v. Conmi ssioner, T.C Mnp. 1971-162, we al so
dealt with a disability retirenent under the California Judges
Retirement Law. In our findings of fact, we noted that the
t axpayer was retired under CGC sec. 75060, and we addressed the
i ssues therein in that context.
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retirement as for a service retirenent is necessarily “fatal” to
petitioners’ case.?!®

Respondent suggests that the benefits Judge Byrne received
are determ ned by reference to Judge Byrne’s length of service
and that this is in “direct contravention” of section 1.104-1(b),
| ncone Tax Regs. That section provides:

However, section 104(a)(1l) does not apply to a

retirement pension or annuity to the extent that it is

determ ned by reference to the enployee’s age or length

of service * * * even though the enpl oyee’'s retirenent
i s occasioned by an occupational injury or sickness.

* * %

Respondent contends that “Article 3.6 which provides for the
anount of the benefit for both service and disability retirenment,
provides for the identical pension which is determ ned by |ength
of service.” For reasons simlar to those stated above, we
cannot agree wth respondent’s contention. Although Judge Byrne
may receive the sanme anount of benefits under CGC sections 75075
and 75076 as a judge who retires on the basis of years of service

under CGC section 75025, Judge Byrne’'s benefits were not received

13\WWe al so question respondent’s assertion that a retired
judge receives the sane benefits under CGC sec. 75025 as sec. CCC
75060(a). Respondent is correct that generally a retiree will
receive the sane rate of benefits under either provision; i.e.,
65 percent of the judge’ s salary. However, as we noted in &ol den
v. Conm ssioner, supra, “retirenent under section 75060 CGC nay,
under sone circunstances, have different consequences than
retirement under section 75025 CGC, see, e.g., secs, 75060.6,
75080 CGC'. Indeed, benefits received for a CGC sec. 75060(a)
retirement are forfeitable or subject to reduction if certain
conditions are net. See, e.g., CGC secs. 75060.6 (subsequent
medi cal exam nations), 75080 (subsequent enploynment while | ess
than 70 years of age).
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on that basis. Judge Byrne received his benefits on the basis of
the comm ssion’s finding that he was “unable to discharge
efficiently the duties of his said office by reason of such
mental disability, and that such disability is or is likely to
becone pernmanent”.

Respondent al so suggests that CGC section 75061(a) does not
qualify as a statute in the nature of a workers’ conpensation act
because an applicant qualifying for retirenment under that
provision gets paid by reference to |l ength of service.

Seem ngly, respondent relies upon the fact that judges who have
been credited with at |least 2 years of service are entitled to a
disability retirenment regardl ess of whether their injuries are
incurred in the course of their enploynent. However, CGC section
75061(a) contains two clauses. The first clause, which awards a
disability retirement on the basis of a disability and | ength of
service, does not qualify as a statute in the nature of a

wor kers’ conpensation act since it does not distinguish between
work-rel ated disabilities and non-work-rel ated disabilities. As
we have stated nore explicitly above, the second cl ause does
qualify as a statute in the nature of a workers’ conpensation
act. An applicant who receives a disability retirenment under

t hat cl ause may exclude the benefits received thereunder. Those
benefits are not disqualified for the reason that they could

t heoretically have been awarded under sone other statutory
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provi sion that does not qualify as a statute in the nature of a

wor kers’ conpensation act. !4

4The statute in this case is simlar to the statute at
issue in Priv. Ltr. Rul. 1998-50-005 (Dec. 11, 1998). The
statute therein provided for “disability coverage to each nenber
who has at |east five years of total service credit and

disability coverage for on-duty illness or injury to each nenber
who is a |l aw enforcenent officer, regardless of |ength of
service.” Consistent with our opinion herein, the Internal

Revenue Service ruled as foll ows:

The Statute contains two provisions for the
paynment of disability benefits. The first clause
provi des “disability coverage to each nenber who has at
| east five years of total service credit.” The second
cl ause provides “disability coverage for on-duty
illness or injury to each nenber who is a | aw
enforcenment officer, regardless of length of service.”
The fact that one part of a statute is not a statute in
the nature of a worknmen’s conpensation act (i.e., the
first clause) does not preclude another part of the
sane statute fromneeting the requirenents of section
104(a) (1) of the Code. This is true notw thstanding
that the sane disabilities may qualify for conpensation
under either provision. See, Take v. Conm ssioner, 82
T.C. 630 (1984) aff’'d 804 F2d 553 (9th Cir. 1986). The
first clause of the Statute is not a statute in the
nature of a worknen’s conpensati on act because it
provi des benefits regardl ess of the cause of the
disability to enployees wth at |east five years of
total service credit. The second clause of the Statute
provi des conpensation to | aw enforcenent officers only
for personal injuries or sickness incurred in the
course of enploynent and regardl ess of |ength of
service. Accordingly, the second clause of the Statute
is a statute in the nature of a workmen’s conpensati on
act .

Al though private letter rulings are not precedent, sec.
6110(k)(3), they do reveal the interpretation put upon the
statute by the agency charged with the responsibility of
adm nistering the revenue laws. Rowan Cos. v. United States, 452
U S 247, 261 n.17 (1981); Hanover Bank v. Conm ssioner, 369 U S
672, 686-687 (1962); Estate of Cristofani v. Comm ssioner, 97
T.C. 74, 84 n.5 (1991); Wods Inv. Co. v. Comm ssioner, 85 T.C
(continued. . .)
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Finally, we note that the comm ssion could have

theoretically awarded the benefits to Judge Byrne on the basis of
hi s having served nore than 2 years as a judge or on the basis of
his work-related disability and that a factual issue could
concei vably have been rai sed regarding whether the benefits were
actually received under that portion of CGC section 75061(a) that
is in the nature of a workers’ conpensation act. Respondent does
not argue this issue on brief. Indeed, in response to
petitioners’ argunent that the burden of proof on this issue is
upon respondent pursuant to section 7491, respondent states that
“This case involves purely a | egal question, nanely whether the
California Judges’ Retirenent Law is in the nature of a worker’s

conpensation act.”?1

¥4(...continued)
274, 281 n.15 (1985); Thurman v. Conm ssioner, T.C Meno. 1998-
233.

BUnder these circunstances, we need not deci de who bears
t he burden of proof under sec. 7491(a)(1l). However, the parties
agree that the exam nation began on Mar. 31, 1999, and that none
of the [imtations under sec. 7491(a)(2) are applicable.
Mor eover, petitioners introduced credible evidence that the
comm ssion had before it several reports which concluded that
Judge Byrne was disabled as a result of a work-related injury and
that it could have awarded the benefits on this basis.



- 19 -
We hold that petitioners properly excluded from gross incone
the disability retirenment benefits that Judge Byrne received in

1997.

Deci sion will be

entered for petitioners.




