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MVEMORANDUM OPI NI ON

RUVME, Judge: The petition in this case was filed in
response to a Notice of Determ nation Concerning Collection
Action Under Section 6320 and/or 6330 (notice of determ nation).!?

The issues for decision are: (1) Wether respondent abused his

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.



- 2 -
di scretion in determning the propriety of the lien and | evy for
pur poses of collecting petitioners’ outstanding 2007 tax
l[tability and (2) whether petitioners are liable for a penalty
under section 6673.

Backgr ound

The parties submtted this case fully stipulated pursuant to
Rul e 122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioners resided in Tennessee.

On August 28, 2008, petitioners filed a joint Federal
income tax return for 2007,2 in which they reported a tax
liability of $12,466, total w thholding payments of $1,793, and
an estimated tax addition to tax of $477. On Septenber 29, 2008,
the I nternal Revenue Service (I RS) assessed petitioners’ self-
reported incone tax liability, the estinmated tax addition to tax
under section 6654, and the currently due failure to pay addition
to tax of $320.19 under section 6651(a)(2) and credited the
wi t hhol di ng paynents. On the same date, the IRS al so issued
petitioners a statutory notice of bal ance due on their account.
On Cctober 6, 2008, the IRS applied a $1, 200 refundabl e credit
agai nst petitioners’ outstanding 2007 tax liability and issued

petitioners a statutory notice of bal ance due on the account.

2Because of extensions, petitioners’ 2007 return was due
Cct. 15, 2008.
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Petitioners nade no paynents on their outstanding 2007 tax
l[tability after filing their return

On Novenber 12, 2008, respondent sent to petitioners a
Letter 1058A, Final Notice--Notice of Intent to Levy and Notice
of Your Right to a Hearing, relating to petitioners’ 2007 unpaid
tax liability. By letter dated Novenber 14, 2008, petitioners
tinmely requested a collection due process (CDP) hearing for the
l evy. On Decenber 8, 2008, respondent filed a notice of Federal
tax lien for the 2007 tax year. On Decenber 9, 2008, respondent
sent to petitioners a Letter 3172(DO), Notice of Federal Tax Lien
Filing and Your Right to a Hearing Under |I.R C. 6320, for
petitioners’ 2007 incone tax liability. By letter dated Decenber
18, 2008, petitioners tinely requested a CDP hearing for the
lien. In their CDP hearing requests petitioners nmade various
argunments, including: (1) “No valid notices of the |evies have
been properly served on the taxpayer(s)”; (2) the Secretary did
not provide petitioners with proper notice follow ng the seizure
of property; (3) a substantial portion of the alleged tax due was
outside the period of limtations for collection; (4) the IRS did
not tinmely assess the taxes, and no “tinmely notices of
deficiencies were sent to the taxpayer”; (5) petitioners were not
notified wwthin 60 days of the tax assessnent; and (6) “that
there are no 4340 Form assessnents for tax years [sic] 2007 for

sai d taxpayer which nmake up the entire bal ance due and which are
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the basis of the levies and liens.” Petitioners also alleged
t hat respondent violated their due process rights under the Fifth

Amendnent and that “the IRS nay be attenpting a tax coll ection

schene, including tax assessnents wi thout Forns 4340, and the IRS

may have to falsify and backdate docunents agai nst current

taxpayer.” Petitioners’ CDP hearing requests al so threatened
suit against a revenue officer, clained respondent falsified
docunents, and clained that the lien was “illegal” and "“bogus”.
Petitioners’ CDP hearing requests contain no specific
al l egations regarding the incorrectness of the anmount of the
underlying liability. By letter dated March 9, 2009, the
settlenment officer requested that petitioners provide a Form
1040X, Amended U.S. Individual Incone Tax Return, regarding any
di sputes they had with their 2007 tax liability, as well as a
conpleted collection information statenent. Enclosed with the
letter was a Form 4340, Certificate of Assessnents, Paynents, and
QO her Specified Matters, covering the assessnent of petitioners’
ltability for 2007. |In their responses to the settl enent
officer, petitioners did not provide a Form 1040X or a conpl et ed
collection information statenent. Furthernore, in their
responses, petitioners made no specific clains regardi ng any
adjustnments to their self-reported liability and did not provide

any docunents to substantiate any changes to it. Petitioners
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were al so asked to provide proof of estimated tax paynents for
the 2008 tax year, which they failed to provide.

The only responses petitioners nmade to the settl enent
officer’s requests were that the Form 4340 was invalid, a notice
of deficiency was required in order to file a lien, the notice of
lien was “inproperly placed”, and the statutory notice and demand
for paynment was required to be made by certified or registered
mai |

On May 6, 2009, respondent’s Appeals Ofice sent to
petitioners a notice of determnation in which it determ ned that
the Il evy could go forward because petitioners had failed to
provi de the requested financial information and beconme current on
their deposit requirenents for consideration of collection
alternatives. The notice further sustained the filing of the
notice of Federal tax lien, which was filed on Decenber 8, 2008.
On May 27, 2009, petitioners tinmely filed their petition with
this Court.

Respondent filed an anmendnent to answer requesting that the
Court inpose a penalty against petitioners under section 6673.

Di scussi on

The Tax Court has jurisdiction to review the Appeal s
Ofice's determnation to sustain the lien and proposed levy to
coll ect petitioners’ unpaid 2007 incone tax liability. See sec.

6330(d)(1). Were the existence and anount of the underlying tax
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l[tability is not properly at issue, we review the Conm ssioner’s
adm nistrative determnation for abuse of discretion. Sego v.

Conm ssioner, 114 T.C 604, 610 (2000).

Petitioners tinely filed their 2007 return, and respondent
assessed the liability petitioners reported. The Appeals Oficer
requested that petitioners provide an anended return for 2007
regardi ng any disputes they had with the underlying liability.
Petitioners never filed an anended return and have not
specifically identified any adjustnents to be nade or provided
any docunents regardi ng changes to their underlying liability.
Therefore, the underlying liability is not properly at issue, and
we w il review the Appeals officer’s determ nation for abuse of

di scretion. See Lunsford v. Conmi ssioner, 117 T.C. 183, 185

(2001); N cklaus v. Conm ssioner, 117 T.C 117, 120 (2001).

| . Abuse of Discretion

The determ nation of an Appeals officer nust take into
consideration: (1) The verification that the requirenents of
applicable | aw and adm ni strative procedure have been net; (2)

i ssues raised by the taxpayer; and (3) whether any proposed
col l ection action bal ances the need for the efficient collection
of taxes with the legitimte concern of the person that any
collection be no nore intrusive than necessary. Sec. 6330(c)(3);

Lunsford v. Conm ssi oner, supra at 184.
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Respondent’ s Appeal s officer reviewed petitioners’ 2007
return, transcripts, and the information provided by petitioners
to respondent. The Appeals officer also requested and received a
Form 4340 for 2007. On the basis of that review, the Appeals
officer determned that the requirenents of applicable | aw and
adm ni strative procedures have been net, and the actions taken
wer e appropri ate.

Throughout the adm nistrative process petitioners did not
specifically contest the anmount of the underlying liability or
rai se any collection alternatives. Instead, petitioners nmade
unf ounded assertions regardi ng respondent’s procedures and
i naccurate statenents of the | aw

Petitioners failed to offer any collection alternative and
made whol |y unsupported argunents regardi ng the assessnent and
collection of their 2007 tax liability. W find that the
settlenment officer’s determnation that the tax lien should not
be withdrawn and that the lien and |levy are no nore intrusive
t han necessary was appropriate given a consideration of the
ci rcunst ances.

On the basis of the foregoing, we hold that the Appeals
of ficer did not abuse his discretion in upholding both the lien

and the |evy.



1. Section 6673 Penalty

Respondent requests that we inpose on petitioners a penalty
pursuant to section 6673. Section 6673(a)(1l) authorizes the Tax
Court to require a taxpayer to pay to the United States a penalty
not in excess of $25,000 whenever it appears to the Court
that the taxpayer instituted or maintained proceedi ngs
primarily for delay, or that the taxpayer’s position in the
proceeding is frivolous or groundless. Section 6673(a)(1)

applies to collection due process proceedings. Pierson v.

Comm ssioner, 115 T.C. 576, 580-581 (2000); Hoffrman v.

Conmi ssioner, T.C. Menp. 2000-198. In the anendment to answer

and on brief, respondent contends that petitioners instituted
this proceeding primarily for delay and that petitioners’
position is frivolous. Consequently, respondent requests that
the Court inpose a penalty on petitioners. A taxpayer’s position
is frivolous if it is “contrary to established | aw and
unsupported by a reasoned, col orable argunment for change in the

law.” WIllians v. Conm ssioner, 114 T.C 136, 144 (2000); see

Col eman v. Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986).

On the basis of the record before us, we find that
petitioners’ argunents are frivolous. For exanple, in their
petition, petitioners claimthat they did not receive appropriate
witten notice before respondent issued the notice of intent to

| evy. However, the record indicates that respondent issued two
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noti ces of bal ance due and sent themto petitioners’ correct
mai | i ng address at | east 10 days before the issuance of the
notice of intent to levy, as required under section 6331.
Petitioners also claimthat the “I RS has not followed their
requi red procedures concerning inconme tax collection involving
[the] Notice of Deficiency” before filing the notice of
lien/levy, even though the assessnent is based solely on their
self-reported liability. Furthernore, petitioners have nade a
conpl etely unfounded claimthat respondent has di sregarded their
Fifth Amendnent “due process rights”. Petitioners have offered
no support for this baseless claimand have threatened to file
suit against a revenue officer personally for her purported
interference with their aforenentioned due process rights. W
find that petitioners advanced frivolous argunments primrily for
t he purpose of delay, thereby causing this Court to waste its
limted resources. Therefore, pursuant to section 6673(a)(1l) we
will require petitioners to pay to the United States a penalty of
$2, 000.

I n reachi ng our holding, we have considered all argunents
made, and to the extent not nentioned, we conclude that they are

noot, irrelevant, or without nerit.® Accordingly, we sustain

3The parties were ordered to file briefs. Petitioners did
not conply with our order.
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respondent’s determnation with respect to petitioners’ 2007
t axabl e year.

To reflect the foregoing,

Deci sion will be entered

for respondent.




