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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTON, Judge: Pursuant to section 6330(d), petitioner
seeks review of an Appeals Ofice determ nation sustai ning
respondent’s proposed |levy to collect his unpaid 1992 Federal

i ncone taxes.!?

1 Unl ess otherwi se indicated, section references are to the
| nt ernal Revenue Code, as anended. Rul e references are to the
Tax Court Rules of Practice and Procedure.



- 2 -
FI NDI NGS OF FACT?
The parties have stipulated certain facts which we
i ncorporate herein by this reference. Wen petitioner filed his
petition, he resided in Liberty H I, Texas.

Petitioner’s 1992 Tax Return

On his 1992 Federal inconme tax return, petitioner reported
$3, 681 of gross inconme and clainmed a $294.59 refund. On this
return, petitioner listed his address as 7262 Madeira Drive, Fort
Wrth, Texas 76112 (the Madeira Drive address), which was al so
his parents’ address.

Respondent’s Exam nation of the 1992 Tax Return

By letter dated August 17, 1994, and addressed to the
Madeira Drive address, respondent notified petitioner that,
according to third-party information reports, petitioner had
recei ved $10, 744 of nonenpl oyee conpensation that was not
reported on his 1992 tax return. The letter requested petitioner

to provide information about this matter within 30 days.

2 Petitioner failed to file an opening or reply brief.
Consequently, the Court did not have avail abl e either
petitioner’s proposed findings of fact or any objections he m ght
have had to respondent’s proposed findings of fact. Although we
m ght deem petitioner to have conceded respondent’s proposed
findings of fact, see Rule 151(e)(3); Estate of Jung v.

Commi ssioner, 101 T.C 412, 413 n.2 (1993), we instead base our
findings of fact on the record before us.
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By letter dated Septenber 10, 1994, and show ng the Madeira
Drive address, petitioner requested additional time to respond to
this request. On April 4, 1995, respondent received from
petitioner a purported Schedule C, Profit or Loss From Business,
listing his principal business as “Property |Inspector”, show ng
$8, 416 of previously unreported income from“Goss receipts or
sal es”, and claimng $2,672.72 of previously unclai ned busi ness
expenses, including alleged expenses for travel, film pager, and
“wal ki ng shoes”.

Noti ce of Deficiency

By notice of deficiency dated May 17, 1995, and nailed to
the Madeira Drive address, respondent adjusted petitioner’s
i ncome to include $10, 744 of nonenpl oyee conpensati on and
determ ned a $2, 782 deficiency in petitioner’s 1992 Federal
income tax and a $556 accuracy-related penalty pursuant to
section 6662. In the notice of deficiency, respondent allowed
petitioner no business expense deduction. The notice of
deficiency contained instructions for filing a petition with the
Tax Court, and indicated that any Tax Court petition should be
filed within 90 days (i.e., by August 15, 1995).

On June 15, 1995, respondent received from petitioner
correspondence, stating: “Here are the copies of mlege [sic], &
film& pager & auto care for 92 tax return.” Included in this

correspondence, along wth handwitten m| eage | ogs and
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phot ocopi ed i nvoi ces, was the first page of the aforenentioned
noti ce of deficiency.

In a letter to petitioner dated August 1, 1995, and nmail ed
to the Madeira Drive address, the chief of respondent’s
exam nation division indicated that the information petitioner
had subm tted on June 15, 1995, had been considered but did not
support a change to the adjustnents previously proposed. The
letter noted that if petitioner disagreed with these findings, he
could petition the Tax Court, pursuant to the instructions
contained in the notice of deficiency.?

Petitioner did not petition the Tax Court to chall enge the
determ nations in the notice of deficiency.

Coll ection Activity

Respondent sent petitioner a Final Notice--Notice of Intent
to Levy and Notice of Your Right to a Hearing, dated Novenber 30,
2000. On Form 12153, Request for a Collection Due Process
Hearing, dated Decenber 20, 2000, and show ng an address of 2314
Par ker Lane #11, Austin, Texas (the Parker Lane #11 address),
petitioner requested an Appeals Ofice hearing.* On the Form

12153, the only issue that petitioner raised with respect to the

3 As previously noted, the notice of deficiency indicated an
Aug. 15, 1995, deadline for petitioner to petition the Tax Court.

4 The address listed on the Form 12153 is sinply “2314
Parker Ln. # 11”7, without a city or State designation. On cross
exam nation, petitioner acknow edged that the address |isted on
the Form 12153 is in Austin, Texas.
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proposed coll ection action was respondent’s rejection of his
proffered m | eage records.

In June 2001, petitioner noved fromthe Parker Lane #11
address to Leander, Texas. Petitioner did not notify respondent
or the Appeals Ofice of this address change but requested the
United States Postal Service to forward his mail.

By letter dated Cctober 11, 2001, and addressed to
petitioner at the Parker Lane #11 address, respondent’s Austin
Service Center acknow edged receiving petitioner’s Form 12153 and
stated that soneone in the Appeals Ofice would contact
petitioner about his request for a hearing. Petitioner
acknow edges receiving this letter.

By letter dated Cctober 18, 2001, and addressed to the
Par ker Lane #11 address (the October 18 letter), Appeals Oficer
Sue Cody (Cody) informed petitioner that his Appeals Ofice
heari ng was schedul ed for Novenber 6, 2001. The United States
Postal Service returned this letter marked “RETURN TO SENDER/ NO
FORWARD ORDER ON FI LE/ UNABLE TO FORWARD' .

Cody then sent petitioner another l|letter, dated October 31,
2001 (the October 31 letter), to 2314 Parker Lane #1, Austin (the

Parker Lane #1 address).® In this letter, Cody inforned

5> According to Cody’'s “Case Activity Records” as contained
in respondent’s admnistrative file, the Parker Lane #1 address
was suggested by information contained in respondent’s
Information Data Retrieval Systemtranscripts for petitioner.



- 6 -
petitioner that the Appeals Ofice hearing was schedul ed for
Novenber 27, 2001. This letter was not returned.

Cody’s Cctober 18 and 31 letters stated identically that
because petitioner had failed to file a petition in the Tax Court
chal I enging the notice of deficiency, he had “no further judicial
review of the itens in the notice of deficiency”. Cody
i ndi cated, however, that she would informally review petitioner’s
request at the hearing. Petitioner did not appear for the
schedul ed Appeals O fice hearing. Cody was unsuccessful in
reaching petitioner at the tel ephone nunber shown on petitioner’s
Form 12153.

On Decenber 13, 2001, respondent sent petitioner
substantially identical notices of determnation to the Parker
Lane #1 address and the Parker Lane #11 address.® Petitioner
admts receiving both transmttals.

The notices of determnation correctly state the tax year in
gquestion as being 1992. Identical attachnents to each notice of
determ nation describe the issue as relating to petitioner’s 1992
tax year, but in discussing verification of |egal and procedural
requi renents, each attachnent incorrectly refers twce to

petitioner’s 1998 tax year and once to petitioner’s 1998 account.

6 The only differences between the two notices of
determ nation, apart frompetitioner’s address, is that they
(appropriately) list different certified mail nunbers and appear
to bear nonidentical original signatures by “J. T. Benton, Team
Manager ”.
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Each attachnment indicates that the only issue raised by
petitioner was the disallowance of his clained ml|eage expenses
and states in pertinent part:

The only issue raised by the taxpayer is the fact that
his m|eage was not allowed * * *

Since taxpayer was issued a Statutory Notice of
Deficiency and did not petition Tax Court, this issue
cannot be considered in connection to the CDP hearing.
Taxpayer is not entitled to judicial review of the
items in the Statutory Notice per |IRC sec.
6330(c)(2)(B). However, | offered to review his
records and consi der his request for adjustnent as an
audit reconsideration, apart fromthe CDP [collection
due process] hearing.

Taxpayer never responded to nmy letters or tel ephone
cal | s.

Taxpayer indicated in his request for a CDP hearing
that he didn't agree with the bal ance due because the
agent didn’t allow himbusiness mles. | offered
taxpayer an audit reconsideration, apart fromthe CDP
heari ng, but taxpayer did not call or nake the
schedul e[d] conference. H's “m | eage records” do not
support an adjustnent w thout further explanation and
clarification.

It appears taxpayer has a history of dropping the bal
— maki ng sone contact — then not responding. This
happened during the exam nation, with collection, and
now i n appeal s.

The | evy bal ances the need for the efficient collection
of taxes with the legitimte concern of Benedi ct John
Casey that any collection action be no nore intrusive

t han necessary, because he has failed to cooperate in
proving the liability is incorrect and failed to offer
any collection alternative.



OPI NI ON

Petitioner’s Contentions

In his petition, petitioner raises nunerous technical and
procedural conplaints about respondent’s determ nation to proceed
with collection action. Petitioner filed no posttrial brief. 1In
his pretrial menorandum petitioner distilled his conplaints into
these three issues: (1) Wiether the Appeals Ofice failed to
of fer petitioner the hearing that he requested pursuant to
section 6330(b)(1); (2) whether this Court nay redeterm ne his
1992 underlying inconme tax liability; and (3) whether the notices
of determnation are invalid because they contain sone incorrect
references to petitioner’s 1998 tax year and account.’

[1. Whether the Appeals Ofice Failed To Ofer Petitioner a
Hearing

If a taxpayer fails to pay any Federal tax liability within
10 days of notice and demand, the Secretary is authorized to
collect the tax by levy on the taxpayer's property. Sec.
6331(a). At |east 30 days before taking collection action, the
Secretary nust provide the taxpayer with a final notice of intent
to |l evy that describes, anong other things, the availability of

adm ni strative appeal. Sec. 6331(d).

" W have carefully considered all issues raised in the
petition. W construe nost of themas falling within the anbit
of the three issues identified above, and we address themin that
context. The other issues raised in the petition are w thout
merit, noot, or irrelevant; in any event, we deem petitioner to
have abandoned such ot her i ssues.
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Upon request, the taxpayer is entitled to an adm nistrative
heari ng before the Appeals Ofice of the IRS. Sec. 6330(b)(1).

A face-to-face hearing is not invariably required: |If a taxpayer

i's given a reasonabl e opportunity for a hearing but fails to take
advantage of it, the Appeals Ofice may nake a determ nati on on

the basis of the case file. See, e.g., Leineweber v.

Conmi ssioner, T.C. Meno. 2004-17; Arnstrong v. Conm ssioner, T.C.

Meno. 2002-224; sec. 301.6330-1(d)(2), QA-D6 and D7, Proced. &
Adm n. Regs.

Respondent sent petitioner a letter, dated Cctober 11, 2001,
and addressed to the Parker Lane #11 address, advising petitioner
t hat he woul d soon be contacted regarding his hearing. A short
tinme later, Appeals Oficer Cody mailed petitioner a letter,
dat ed Cctober 18, 2001, and al so addressed to the Parker Lane #11
address, scheduling the hearing. This letter was returned to
sender with a notation that the United States Postal Service was
unable to forward it.

The nub of petitioner’s conplaint, as we understand it, is
that once the COctober 18 letter was returned, the Appeals Ofice
was on notice that Parker Lane #11 was no |onger petitioner’s
current address. Construed broadly, petitioner’s argunent seens
to be that the Appeals Ofice failed to exercise due diligence in

di scovering his new address.
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Petitioner does not dispute, however, that he received the
Cctober 11 letter, which was also mailed to the Parker Lane #11
address. If nothing else, the October 11 letter should have
alerted petitioner that he needed to update his address with
respondent.® Mreover, after the October 18 letter was returned,
the Appeals officer re-sent the correspondence to the Parker Lane
#1 address, as suggested by transcripts in respondent’s
admnistrative file. This letter was not returned. W believe
it nost likely that petitioner received it (despite his
allegation to the contrary), just as he admts receiving the
notice of determnation that the Appeals Ofice mailed to the
Par ker Lane #1 address a short tine later in Decenber 2001.

But even if petitioner did not receive the Cctober 18
letter, we are not persuaded that the Appeals Ofice was at
fault, especially considering that petitioner noved fromthe
address he listed on his Form 12153 w thout inform ng respondent.
Cody’s attenpt to contact petitioner at two different addresses,
one supplied by petitioner hinself and the other suggested by
respondent’ s records, denonstrates reasonable effort in these

ci rcunst ances, rather than a defect in the hearing process.

81t may be that petitioner’s receipt of the Cct. 11, 2001,
letter lulled himinto believing that all mail sent to himat the
Par ker Lane #11 address woul d be successfully forwarded to him
We are unpersuaded by petitioner’s suggestion that it was sonehow
respondent’s fault that the Cct. 18, 2001, |etter was not
forwarded to him
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Moreover, the only issue petitioner raised in his Form 12153
related to his underlying 1992 tax liability. As discussed
bel ow, petitioner was not entitled to raise this issue at the
Appeal s Ofice hearing.

[11. Petitioner’'s Challenge to His Underlving Tax Liability

A taxpayer may challenge the validity of his underlying tax
l[tability in an Appeal s hearing conducted pursuant to section
6330 only if the taxpayer “did not receive any statutory notice
of deficiency for such tax liability or did not otherw se have an
opportunity to dispute such tax liability." Sec. 6330(c)(2)(B)

Petitioner clainms he did not receive the notice of
deficiency in time to petition the Tax Court. W are unpersuaded
by petitioner’s claim On the basis of all the evidence, we
conclude that petitioner received the notice of deficiency
sonetime before June 15, 1995, which was the date respondent
received petitioner’s correspondence encl osing, anong ot her
things, the first page of the notice of deficiency.

Petitioner insists that he encl osed no part of the notice of
deficiency in the correspondence that respondent received
June 15, 1995. He specul ates that soneone at the Internal
Revenue Service nmust have shuffled the first page of the notice
of deficiency into the file containing his correspondence. W
are unpersuaded by petitioner’s theory, which is supported by

not hi ng ot her than petitioner’s speculation. After observing
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petitioner’s deneanor at trial, his |ackadaisical attitude in his
dealings with respondent and this Court, and his propensity for
bl am ng others for his troubles, we do not regard petitioner as a
credible witness, particularly in regard to this matter. In any
event, there is no evidence to suggest that the notice of
deficiency could not be delivered to the Madeira address to which
it was addressed or that it was ever returned to respondent.

On the basis of all the evidence, we conclude that
petitioner actually received the notice of deficiency dated
May 17, 1995, sonetinme before June 15, 1995—well in tinme to
petition the Tax Court. Accordingly, pursuant to section
6330(c)(2)(B), petitioner is precluded fromchallenging his
underlying tax liability in this proceeding.?®

V. Validity of the Notices of Determ nation

The notices of determnation correctly state in their
headi ngs that the instant collection proceeding relates to
petitioner’s tax period that ended Decenber 1992. |Identical
attachnments to each notice of determnation also state in their
initial paragraphs: “The bal ance due at issue is for M. Casey’s

1992 individual tax (from 1040) for 1992.” In discussing

°® Notwi t hstandi ng the preclusion rule of sec. 6330(c)(2)(B)
Appeals Oficer Cody offered to consider petitioner’s mleage
records informally. Cody’ s offer of informal consideration,
whi ch evinces good faith on her part, does not entitle petitioner
to dispute his underlying tax liability in this proceeding. See
Behling v. Comm ssioner, 118 T.C 572, 578-579 (2002); sec.
301.6330-1(e)(3), QA-E11, Proced. & Adm n. Regs.




- 13 -
verification of |egal and procedural requirenents, however, the
attachnments refer twice to petitioner’s 1998 tax year and once to
petitioner’s 1998 account. Petitioner seizes upon these
m sstatenents as establishing the invalidity of the notices of
determnation and infirmties in the adm nistrative process.

Wien read in the context of other information in the
notices, which nmakes it clear that the notices relate to
petitioner’s 1992 tax year, and of other materials in the
admnistrative file, the references to petitioner’s 1998 tax year
are plainly typographical errors, as Appeals Oficer Cody
declares in her affidavit, which is in evidence.?

The evi dence shows that Cody reviewed, anong other things,
respondent’s final notice of intent to levy, the transcripts of
petitioner’s account, and the case history |leading up to the
collection action in question. Her review of the transcripts and
other materials satisfies the section 6330(c)(1) requirenent that
the hearing officer “obtain verification fromthe Secretary that

the requirenents of any applicable |aw or adm nistrative

10 For instance, the attachnment to each notice of
determ nation states: “I1DRS shows an assessnment of tax, penalty
and applicable interest made on the 1998 tax period”. The next
sentence, however, states: “This assessnent was nade on
10/16/1995.” This latter date corresponds wth the date that
petitioner was sent the statutory notice of bal ance due for his
1992 taxes, as indicated by the plain-Ilanguage transcript of
petitioner’s 1992 account that is in evidence.
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procedure have been net”. See, e.g., Yacksyzn v. Conmm ssioner,

T.C. Meno. 2002-99.

In the attachnment to each notice of determ nation, Appeals
O ficer Cody states: “I have had no prior involvenment with this
t axpayer concerning the 1998 tax period before this CDP case.”
On the basis of this statenment, which msstates the tax period in
gquestion, petitioner alleges that respondent failed to show that
the Appeals officer was “inpartial” with respect to this
coll ection proceeding as required by section 6330(b)(3). As
previously indicated, we attach little significance to the
t ypographi cal error regarding the tax period in question. For
pur poses of section 6330(b)(3), an “inpartial” officer is one
“who has had no prior involvenment with respect to the unpaid tax
specified in subsection (a)(3)(A) before the first hearing under

this section or section 6320.” See Perez v. Commi ssioner, T.C

Meno. 2002-274. Petitioner has presented no evidence that
Appeal s Oficer Cody was previously involved in his case. W
conclude that the section 6330(b)(3) inpartiality requirenent was
satisfied in this case.

V. Concl usi on

Petitioner has not made a valid challenge to the
appropri ateness of the proposed collection action or offered any
collection alternatives. The Appeals officer did not act in an

arbitrary or capricious way, or in an unlawful or unreasonable
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manner, in sustaining respondent’s proposed collection action,

and accordingly did not abuse her discretion. See Lunsford v.

Comm ssioner, 117 T.C 183, 185 (2001). W sustain respondent’s

proposed col |l ection action.

VI . Petitioner’'s Mdtion for Sanctions Agai nst Respondent

During trial, petitioner orally noved to i npose sanctions on
counsel for respondent. In support of his notion, petitioner
asserted vaguely that “it was ny belief that all of his
[ respondent’ s counsel’s] conmuni cati ons were vexatious and, at
that time, tactically not in ny favor.” He conplained broadly
t hat respondent’s counsel burdened himw th an *“inundation of
paperwork.” Although the Court invited petitioner to address his
notion on brief, petitioner failed to file any brief.

Section 6673(a)(2) allows the Tax Court in its discretion to
sanction an attorney admtted to practice before the Court if the
attorney has “unreasonably or vexatiously multiplied the

proceedi ngs”. See Harper v. Conm ssioner, 99 T.C 533 (1992)

(i mposi ng sanctions under section 6673(a)(2) on the taxpayer’s
counsel for repeated and egregi ous conduct during the discovery

process that caused significant delay); D xon v. Conm ssioner,

T.C. Meno. 2000-116 (inposing sanctions on counsel for the IRS
for intentionally m sl eading the Court).
Petitioner’s notion for sanctions is without basis or nerit.

The record does not suggest that respondent’s counsel has engaged
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in sanctionabl e conduct. The record does show that petitioner
has been uncooperative in conplying with respondent’s reasonabl e
requests to prepare this case for trial pursuant to this Court’s
Rul es and orders. Petitioner failed to respond to respondent’s
nunmerous pretrial letters seeking informal disclosure of
information. After respondent inplenented formal discovery
procedures, petitioner still refused to cooperate and ignored the
Court’s Decenber 12, 2003, Order that he conply with respondent’s
nmotion to conpel discovery of docunents. Instead of neani ngful
communi cation or cooperation in preparing for trial, what
respondent received frompetitioner, over a period beginning in
Sept enber 2002, and continuing until shortly before trial, was a

series of vexatious cartoon-like nessages. !

1 For instance, on Jan. 23, 2004, respondent’s counsel
received frompetitioner a sheet of paper bearing the handwitten
message, “SURRENDER, DANIEL”, wth a sm|ey-face voice balloon
that says “You nean, | amnot the all-powerful Qz?”. Days before
the schedul ed Feb. 2, 2004, trial, respondent’s counsel received
frompetitioner a simlar mssive that bore the handwitten
nmessage, “February 2, 2004: The Day You See The Shadow O
Defeat.”, wth a sm|ey-face voice balloon that says “Is it
G oundhog Day agai n?”
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| f anyone has engaged in sanctionable conduct in this
proceeding, it is petitioner.! W strongly caution him against

proceeding in bad faith in future litigation before this Court.

Deci sion will be entered

for respondent, and an appropriate

order will be issued denyi ng

petitioner’'s notion for sanctions.

2 1n fact, by Order dated Jan. 16, 2004, this Court
sanctioned petitioner for failing to conply with its Dec. 12,
2003, Order to conply with respondent’s request for production of
docunent s.



