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VEMORANDUM OPI NI ON

PARI' S, Judge: On February 25, 2008, respondent determ ned a
deficiency of $2,261 in petitioner’s Federal incone tax and
additions to tax of $508.73 under section 6651(a)(1)?! for failure

to file a return, $237.41 under section 6651(a)(2) for failure to

IAIl section references are to the Internal Revenue Code of
1986, as anended.
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pay tax, and $90.69 under section 6654 for failure to make
estimated tax paynments for tax year 2005.2 Petitioner tinely
petitioned this Court for redeterm nation of the tax deficiency
as well as the additions to tax for tax year 2005.

The principal issue for decision is whether the paynents
petitioner received in exchange for services he provided are
gross incone on which taxes shoul d be paid.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts is incorporated herein by this
reference. During tax year 2005 petitioner worked as an
assi stant supervisor and clinician for the Mdwest Coll ege of
Oriental Medicine in Racine, Wsconsin, an institution owned by
Acupuncture Center, Inc. (ACI). Petitioner was paid $13,150 with
checks issued by ACI for services he provided to ACI pursuant to
a contract which stated that ACI would file a Form 1099- M SC,
M scel | aneous I ncone, with the Internal Revenue Service and that
petitioner would be responsible for paying any tax liability
which resulted fromthe paynents. Petitioner has a B.S. degree
in economcs, a nmaster’s degree in industrial relations, a B.S.
degree in nutrition, and a master’s degree in nutrition and is

currently working on a doctorate in nutrition. Petitioner,

2Respondent has conceded the $237.41 addition to tax
determ ned under sec. 6651(a)(2).
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al t hough not an attorney, also has 4 years of experience as a
muni ci pal court judge in Sturtevant, W sconsin.

Petitioner did not file a tax return for tax year 2005. He
did not pay any Federal incone tax or make any paynents of
estimated tax for that year. On February 25, 2008, respondent
mailed to petitioner a notice of deficiency setting forth
respondent’s determination of a deficiency in petitioner’s incone
tax for tax year 2005 and additions to tax under sections
6651(a) (1) and (2) and 6654(a). The notice of deficiency
reflected a filing status of married filing separately.
Petitioner filed a tinely petition with this Court on My 27,
2008. At the time of filing petitioner resided in Wsconsin.
Petitioner’s marital status was not further addressed by the
parties.

Di scussi on

Tax Defi ci ency

Petitioner argues that he is a citizen of the “Republic of
W sconsin” and not a citizen of the State of Wsconsin or of the
United States. Consequently, petitioner argues that he does not
have to pay Federal incone taxes.

Petitioner’s argunment that he is not a citizen of Wsconsin
or of the United States is a frivolous argunent of the sort that
this Court and other courts have consistently rejected. See

United States v. Hilgeford, 7 F.3d 1340, 1342 (7th Cr. 1993);
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United States v. Gerads, 999 F.2d 1255, 1256 (8th G r. 1993);

United States v. Sileven, 985 F.2d 962 (8th Cir. 1993); Bl and-

Barclay v. Conm ssioner, T.C. Menp. 2002-20; Sol onpn v.

Comm ssioner, T.C Meno. 1993-509, affd. w thout published

opinion 42 F.3d 1391 (7th Gr. 1994).

Petitioner clains that the conpensation he received during
tax year 2005 is not income for Federal taxation purposes.
Petitioner admts that he was “associated” wth ACI and was
nmonetarily conpensated for services he perfornmed for AC.
However, petitioner contends that his tinme and talent are a |ike-
ki nd exchange for the noney received, akin to an exchange of
property. ACl’s Dean of Faculty testified for respondent that
ACl made paynents to petitioner in 2005 for the work he perforned
that year under a contract with ACI. ACH reported the paynents
made to petitioner on Form 1099-M SC.

Wages and ot her conpensation received in exchange for

personal services are taxable incone. Casper v. Conm Ssioner,

805 F.2d 902, 904-905 (10th Gir. 1986), affg. T.C. Meno. 1985-

154; Funk v. Conm ssioner, 687 F.2d 264, 265 (8th G r. 1982),

affg. T.C. Menp. 1981-506. For Federal incone tax purposes,
“gross incone” neans all inconme from whatever source derived and
i ncl udes conpensation for services. Sec. 61(a). Petitioner

performed services for ACI and was conpensated for those
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services. Therefore, the conpensation petitioner received for
t hose services is taxable as gross incone under section 61(a).

Section 6651(a)(1) and (2) and 6654(a) Additions to Tax

Respondent determ ned that petitioner is liable for
additions to tax for failure to file a return and failure to pay
estimated i ncone tax under sections 6651(a)(1l) and 6654(a),
respectively.® Respondent bears the burden of production; i.e.,

t he burden of producing evidence that it is appropriate to inpose

the additions to tax. See sec. 7491(c); Higbee v. Conmm ssioner,

116 T.C. 438, 446-447 (2001). Once the Comm ssioner neets his
burden of production under section 7491(c), the taxpayer bears
the burden of proof regardi ng reasonabl e cause or simlar

provi sions. Higbee v. Conm ssioner, supra at 447.

Petitioner received a Form 1099-M SC from ACI whi ch
reflected the amount of noney he received for the services he
performed. However, petitioner did not file a tax return for tax
year 2005. Petitioner did not offer a cognizable defense for his
failure to file a Federal incone tax return. The failure to file
addition to tax under section 6651(a)(1l) is sustained.

Respondent determ ned that petitioner is liable for a
section 6654(a) addition to tax for failure to pay estimated

i ncone taxes for tax year 2005. Absent a statutory exception, an

3As previously noted, respondent conceded the sec.
6651(a)(2) addition to tax before trial.
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addition to tax for failure to pay estimated incone tax is
mandat ory once an under paynment of a required installnent of the

tax i s established. Bagby v. Commi ssioner, 102 T.C. 596, 613

(1994); Stoddard v. United States, 664 F. Supp. 2d 774, 792 (E. D

M ch. 2009); United States v. Cowan, 535 F. Supp. 2d 1135, 1145

(D. Haw. 2008). Respondent has the burden of production to show
that an addition to tax is appropriate. See sec. 7491(c);

Wheel er v. Comm ssioner, 127 T.C. 200, 206 (2006), affd. 521 F.3d

1289 (10th Cr. 2008). Respondent net his burden of production
by presenting evidence that petitioner paid no estimated tax for
2005 and provided the sane services to ACI the previous year but
filed no inconme tax return for the previous year. Petitioner has
not argued that any of the statutory exceptions apply. See Bagby

V. Conm ssioner, supra at 613. Therefore, the addition to tax

under section 6654(a) is sustained.

Section 6673 Penalty

Section 6673(a)(1l) authorizes the Court to require a
taxpayer to pay to the United States a penalty not in excess of
$25, 000 whenever it appears that the taxpayer has instituted or
mai nt ai ned the proceedings primarily for delay or that the
t axpayer’s position in such proceeding is frivol ous or
groundl ess. Respondent has filed a notion to inpose on
petitioner a penalty under section 6673. On the basis of the

record presented, the Court is convinced that petitioner’s



- 7 -
position is frivolous. Wile petitioner is not an attorney,
petitioner is a sophisticated individual who hol ds advanced
degrees and has 4 years of experience as a nunicipal judge.
Petitioner argued that he does not have citizenship in the State
of Wsconsin or in the United States but he is a citizen of the
“Republic of Wsconsin”, an argunent that this Court and ot her

courts have consistently rejected. United States v. Hilgeford, 7

F.3d 1340 (7th Cr. 1993); United States v. Gerads, 999 F.2d 1255

(8th Gr. 1993); United States v. Sileven, 985 F.2d 962 (8th Cr

1993); Bland-Barclay v. Conm ssioner, supra; Solonon v.

Conm ssioner, supra. Petitioner’s alternative argunent that he

did not “work” or provide “services” but instead exchanged his
talents and property for tax-free paynent has al so been
consistently found by this Court and other courts to be frivol ous

and wi thout nerit. United States v. Sloan, 939 F.2d 499, 500

(7th Cr. 1991); United States v. Connor, 898 F.2d 942, 943-944

(3d Cir. 1990); Lonsdale v. Conm ssioner, 661 F.2d 71, 72 (5th

Cr. 1981), affg. T.C. Meno. 1981-122.

Thi s opi nion does not undertake to address petitioner’s
other frivol ous argunments such as: The Form 1099-M SC refl ecting
hi s conpensation is “unsworn to under bounds of perjury [sic]

under the laws of either the United States of Anerica, or the
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United States”;* the “‘factual notion’ that the paynents received
were ‘income’ and a basis of the actions taken by respondent have
created a ‘legal fiction based on color of law ”; that the Tax
Court may not use other Tax Court cases as precedent; that “there
is a difference between the United States (a Corporation created
under the District of Colunbia Organic Act of 1869) and the
United States of Anerica”; that the only applicable section of
t he Code authorizing tax petitioner’s inconme is section 1.61-15,
I ncone Tax Regs.; and that the terns “wages” and “conpensation”
are defined under other United States Code titles and are
unrel ated to i ncone tax.

Petitioner made simlar frivolous argunents before this
Court and a penalty of $1,500 was inposed under section 6673(a).
See Callahan v. Comm ssioner, T.C Meno. 2007-301, affd. 334 Fed.

Appx. 754 (7th Cr. 2009).° On appeal, the Court of Appeals for
the Seventh Grcuit affirmed this Court’s decision and inposed a

“presunptive” $4,000 sanction for filing a frivol ous appeal .®

“Petitioner makes this argunment while claimng that he is
not a citizen of the United States.

Perhaps this is the reason petitioner argues that the Tax
Court may not use other Tax Court cases as precedent.

6See Callahan v. Comm ssioner, 334 Fed. Appx. 754, 755 (7th
Cir. 2009) (where the Seventh Circuit inposed a “presunptive”
$4, 000 sanction for filing a frivolous appeal in a tax case),
affg. T.C. Meno 2007-301; see also Szopa v. United States, 460
F.3d 884, 887 (7th Cr. 2006) (noting that “the presunptive award
will be doubled for a recidivist litigator”).
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Therefore, this Court finds that petitioner was aware of the
consequences of making frivol ous argunents, yet he continued to
assert them The Court is also aware that the tax liability in
this case without accrued interest is approxi mately $3, 000.
Accordingly, the Court grants respondent’s notion in that it
i mposes on petitioner a $3,000 penalty pursuant to section
6673(a) .

Finally, in reaching the conclusions herein, the Court has
considered all argunents nade, and to the extent not nentioned
above, concludes they are noot, irrelevant, or wthout nerit.

To reflect the foregoing, including respondent’s concession,

An appropriate order and

decision will be entered.




