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UNI TED STATES TAX COURT

DOM NI C CALAFATI, Petitioner V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 17529-03L. Fi |l ed Decenber 26, 2006.

P filed a notion for summary judgnent in this sec.
6330, |I.R C., proceeding. In his petition, P disputed
R s notice of determ nation concerning collection
action with respect to his 1998 tax liability on the
ground that he was not permtted by the I RS Appeal s
O fice to nmake an audi o recording of his sec. 6330,
|. R C., tel ephone hearing, in violation of sec.

7521(a)(1), I.R C. P inforned R before the tel ephone
hearing that he intended to audio record the hearing
pursuant to sec. 7521(a)(1), I.R C, and Keene v.

Conm ssioner, 121 T.C. 8 (2003). R refused to permt P
to audio record the tel ephone hearing but did not
informhimof R s post-Keene policy that a taxpayer
could audio record a face-to-face hearing. The parties
agreed to consider the schedul ed tel ephone hearing
convened and then term nated, with no substantive

i ssues di scussed, because P was not allowed to audio
record the hearing.
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Hel d: Sec. 7521(a)(1), |I.R C., does not entitle P
to make an audi o recording of his sec. 6330, |I.R C
t el ephone hearing wwth the IRS Appeals Ofice.

Hel d, further, because of the uncertainty
regarding a taxpayer’s ability to audio record a sec.
6330, |I.R C., hearing existing at the tine of P s sec.
6330, |I.R C., hearing, P's notion for sunmary judgnent
shall be granted in that the case is remanded for
further proceedings consistent with this Qpinion.

David S. Brady, for petitioner.

Jack T. Anagnostis, for respondent.

OPI NI ON

MARVEL, Judge: This nmatter is before the Court on
petitioner’s notion for summary judgnent filed pursuant to Rul e
121.1

Backgr ound

This is an appeal fromrespondent’s determ nation uphol di ng
the proposed use of a levy to collect petitioner’s unpaid Federal
incone tax liability for 1998. The only issues petitioner raises
are whet her, pursuant to the provisions of section 7521(a)(1),
petitioner was entitled to audio record his section 6330
t el ephone hearing wth the Internal Revenue Service Appeal s

Ofice (the Appeals Ofice) and, alternatively, whether

IAIl Rule references are to the Tax Court Rules of Practice
and Procedure, and all section references are to the Internal
Revenue Code in effect at all relevant tines.
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petitioner was entitled to be informed, before the beginning of
his section 6330 tel ephone hearing, of respondent’s post-Keene
policy that a face-to-face section 6330 hearing is the only
section 6330 hearing section 7521(a)(1l) entitles a taxpayer to
audio record. Petitioner was a resident of Lansdal e,
Pennsyl vani a, when his petition in this case was fil ed.

Petitioner tinely filed his 1998 individual Federal incone
tax return. On April 3, 2002, respondent issued a notice of
deficiency (notice) in which he determ ned that petitioner was
liable for an incone tax deficiency of $8,173 and an accuracy-
rel ated penalty, pursuant to section 6662(a), of $1,634.60 for
1998. Petitioner sent a letter dated May 14, 2002, to the
I nt ernal Revenue Service (the Service) appealing the notice, but
he did not petition this Court to review the notice. On August
26, 2002, respondent assessed the deficiency for 1998.

On Decenber 21, 2002, respondent issued a Final Notice of
Intent To Levy and Notice of Your Right to a Hearing wth regard
to petitioner’s unpaid tax liability for 1998. On or around
Decenber 30, 2002, petitioner tinely submtted a Form 12153,
Request for a Collection Due Process Hearing (section 6330
hearing), in which he contended that “The adm nistrative record
contains egregious errors, and the correction of those errors
will mtigate collection activity. Additionally, several

procedural errors were commtted violating adm nistrative due
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process.” On July 8, 2003, after petitioner requested his

hearing, we released our Qpinion in Keene v. Conmm ssioner, 121

T.C. 8 (2003). In Keene, we held that a taxpayer was entitled to
audi o record a face-to-face section 6330 hearing under section
7521(a).

By letter dated July 28, 2003, Appeals Oficer Paula Stanton
(the Appeals officer) inforned petitioner that his section 6330
heari ng was schedul ed to take place on August 12, 2003, at the
Service’'s Phil adel phia, Pennsylvania, Appeals Ofice.
Petitioner’s representative, Al bert Wagner (M. Wagner),
t el ephoned the Appeals officer to reschedul e the hearing for
August 18, 2003, and to request that the hearing be conducted by
tel ephone. M. Wagner al so advised the Appeals officer that he
intended to audio record the tel ephone hearing. The Appeal s
officer informed M. Wagner that audi o recording would not be
permtted. |In response, M. Wagner stated that he still wanted
to proceed with the tel ephone heari ng.

On or around August 11, 2003, several days after the
t el ephone conversation with M. Wagner, the Appeals officer
received a facsimle dated August 7, 2003, from M. Wagner that
confirmed M. Wagner’s desire to participate in the August 18
t el ephone hearing and reiterated his intent to audio record the
hearing “pursuant to I RC 87521(a)(1)” and “the recent Tax Court

decision, * * * Keene v Comm ssioner”. The Appeals officer did
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not advi se petitioner or M. WAgner of respondent’s post-Keene
policy that a taxpayer would be permtted to audio record a face-
to-face section 6330 hearing but not a tel ephone hearing.

The tel ephone hearing schedul ed for August 18, 2003, was
reschedul ed for August 20, 2003, and was convened on that date.
At the beginning of the hearing, M. Wagner again inforned the
Appeal s officer that he intended to audio record the hearing, and
the Appeals officer again advised M. Wagner that the Appeals
Ofice's policy did not permt audio recording. M. Wagner and
the Appeals officer agreed that they would consider the hearing
started and then term nated, with no substantive issues
di scussed, because the Appeals officer would not permt audio
recording. After M. Wagner and the Appeals officer agreed the
hearing was term nated, the Appeals officer notified M. \Wagner
t hat she would issue a notice of determ nation based on the
information in her admnistrative file. The parties stipul ated
that petitioner would have continued with the tel ephone hearing
had he been permtted to audio record it.

On Septenber 16, 2003, respondent issued a Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330 (notice of determnation) to petitioner. The notice
of determ nation informed petitioner that respondent had
determned that a | evy was appropriate to collect the 1998 tax

liability.
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On Cctober 14, 2003, the petition contesting the notice of
determnation was filed. The only error petitioner alleged was
that the section 6330 hearing was not conducted in accordance
with section 7521(a)(1). On Decenber 4, 2003, respondent’s
answer, in which he denied he erred as alleged, was filed.
Petitioner subsequently filed a notion for sunmary | udgnent.
In his notion, petitioner asserts there is no dispute as to any
material facts and that he is entitled to audio record his
section 6330 tel ephone hearing as a matter of law. W held a
hearing on petitioner’s notion. Both petitioner and respondent
appeared and were heard. At the hearing, petitioner argued, in
the alternative, that he should have recei ved sone advance notice
of the fact that if he had requested a face-to-face neeting, then
he woul d have been allowed to record it. Respondent’s position
is that section 7521(a)(1), which authorizes taxpayers to record
“In-person interviews”, is not applicable to section 6330
t el ephone hearings and that respondent had no obligation to
notify petitioner of his policy regarding the recording of
section 6330 heari ngs.

Di scussi on

A.  Summary Judgnent

Summary judgnent is a procedure designed to expedite
litigation and avoi d unnecessary, time-consum ng, and expensive

trials. Fl a. Peach Corp. v. Commi ssioner, 90 T.C. 678, 681
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(1988). Summary judgnment may be granted with respect to all or
any part of the legal issues presented “if the pleadings, answers
to interrogatories, depositions, adm ssions, and any ot her
acceptable materials, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that a
deci sion may be rendered as a matter of law.” Rule 121(a) and

(b); see Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520

(1992), affd. 17 F.3d 965 (7th Cr. 1994); Zaentz v.

Commi ssioner, 90 T.C 753, 754 (1988). The noving party bears

the burden of proving that there is no genuine issue of nateri al
fact, and factual inferences will be read in a manner nost

favorable to the party opposing summary judgnent. Dahlstromv.

Conm ssioner, 85 T.C. 812, 821 (1985).

B. Section 6330 Hearing

Section 6331(a) provides that if any taxpayer |iable to pay
any tax neglects or refuses to pay such tax within 10 days after
notice and denmand for paynent, then the Secretary? is authorized
to collect such tax by | evy upon the taxpayer’s property.

However, section 6330(a) requires the Secretary to send witten

2The term “Secretary” neans “the Secretary of the Treasury
or his delegate”, sec. 7701(a)(11)(B), and the term“or his
del egate” neans “any officer, enployee, or agency of the Treasury
Departnent duly authorized by the Secretary of the Treasury
directly, or indirectly by one or nore redel egati ons of
authority, to performthe function nentioned or described in the
context”, sec. 7701(a)(12)(A).
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notice to the taxpayer of the taxpayer’s right to request a
section 6330 hearing before a levy is made.

Section 6330 hearings are informal proceedings, not forma

adj udi cations. Katz v. Conmm ssioner, 115 T.C 329, 337 (2000);

Davis v. Comm ssioner, 115 T.C 35, 41 (2000); sec. 301.6330-

1(d)(2), &A-D6, Proced. & Adm n. Regs. Odinarily, a taxpayer
is entitled under section 6330 to a face-to-face hearing with the

Appeals Ofice. Cox v. Conm ssioner, 126 T.C 237, 246 (2006);

sec. 301.6330-1(d)(2), Q&A-D6 and D7, Proced. & Admn. Regs. |If
t he taxpayer chooses not to participate in a face-to-face

heari ng, however, “the taxpayer will be given an opportunity for
a hearing by correspondence or by tel ephone.” Sec. 301.6330-
1(d)(2), Q&A-D7, Proced. & Adm n. Regs. Once the taxpayer has
been gi ven a reasonabl e opportunity for a hearing but has failed
to avail hinself of that opportunity, the Appeals officer, after
reviewing the admnistrative file, may nmake a determ nation
regardi ng whet her respondent’s proposed coll ection action may

proceed. See, e.g., Taylor v. Conm ssioner, T.C Meno. 2004- 25,

affd. 130 Fed. Appx. 934 (9th G r. 2005); Leineweber v.

Conmi ssioner, T.C. Meno. 2004-17.

C. Section 7521(a)(1) and the Right To Audi o Record an
“I n-Person | nterview

Section 7521(a) (1) provides that, upon advance request of a
t axpayer, an officer or enployee of the Service shall permt the

t axpayer to make an audi o recording of “any in-person interview
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* * * relating to the determ nation or collection of any tax”.
However, neither section 7521(a)(1) nor the legislative history
of section 7521 “directly and clearly defines or otherw se
describes the term‘in-person interview .” Keene V.

Conmi ssioner, 121 T.C. at 14.

In his notion for sunmary judgnent, petitioner contends that
a tel ephone interview conducted pursuant to section 6330
qualifies as an “in-person interview wthin the neani ng of
section 7521(a). Citing Keene, petitioner contends that he is
entitled under section 7521(a) to audio record his tel ephone
hearing. W consider petitioner’s contentions bel ow

1. Keene v. Commi ssioner and the Definition of “Interview

I n Keene, we considered for the first tine whether section
7521(a)(1) entitles a taxpayer to audio record a section 6330
hearing. |In that case, the taxpayer requested a section 6330
hearing with the Appeals Ofice and infornmed the Appeals Ofice
of his intent to audio record the hearing. 1d. at 11. An
Appeal s officer scheduled a face-to-face hearing with the
t axpayer but informed himthat the Appeals Ofice would not allow
audi o or stenographic recordings of Appeals O fice cases. |d.
The taxpayer appeared for the face-to-face hearing. 1d. at 13.
When the Appeals officer again infornmed the taxpayer that he
woul d not be allowed to record the hearing, the taxpayer decided

he did not want the hearing because he could not record it. Id.
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The taxpayer subsequently filed a petition in this Court in
whi ch he argued that he should have been permtted to record the
face-to-face hearing. 1d. The Comm ssioner contended that the
taxpayer had no right to record the section 6330 proceedi ng
because a section 6330 hearing was not an “in-person interview
within the nmeani ng of section 7521(a)(1), section 7521 did not
apply to hearings conducted by the Appeals Ofice, and a section
6330 hearing was not covered by section 7521 because it was a
vol untary proceeding initiated by a taxpayer and was not an
inquisitorial interview conducted by the Exam nation or
Coll ection Division of the type described in section 7521. 1d.
at 15-16. W rejected the Comm ssioner’s contentions.

In our analysis, we acknow edged that section 7521 and its
| egislative history neither defined nor explained the term*®“in-
person interview . |d. at 14. Consequently, applying well-
established principles of statutory interpretation, our analysis
focused on what constitutes an interview

The term “interview is defined by Webster’s Third

New I nternational Dictionary Unabridged 1183-1184

(1993) as:

a neeting face to face: a private conversation; usu: a
formal neeting for consultation: CONFERENCE

Simlar definitions appear in other dictionaries. For
exanple, the Anerican Heritage D ctionary (4th ed.
1970) defines the term“interview as “a face to face
nmeeti ng arranged for the discussion of sonme matter”;
Webster’s Il New Riverside University Dictionary 639
(1984) defines the termas “a formal face-to-face
nmeeting”; and Webster’s New Col | egi ate Dictionary 600
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(1979) defines the termas “a formal consultation” or
“a nmeeting at which information is obtained”.

Id. at 15.

Applying this analysis, we concluded that a section 6330
heari ng has the “characteristics of an ‘interview ” because the
“meeting between the taxpayer and the Appeals officer is face-to-
face, private, arranged for the discussion of specific matters,
and formal in the sense that it is prescribed by law.” [d. at
16, 17 (enphasis added). W al so concl uded that

As the general and ordinary definitions of “interview

suggest, we think the exchange of information that

occurs between a taxpayer and an Appeals officer during

an adm ni strative hearing conducted under section 6330

constitutes an “in-person interview wthin the neaning

of that termas used in section 7521(a)(1).

Id. at 16.

Because we were al so persuaded that (1) a section 6330 hearing
“is an integral part of the tax collection process and therefore
relates to the ‘collection of any tax’ wthin the nmeani ng of
section 7521(a)(1)”, (2) “denying the taxpayer’s right to audio
record would serve to underm ne the safeguards in IRS collection
actions that Congress created in section 6330", (3) the

Comm ssioner’s interpretation of section 7521 woul d have the
anomal ous result of allow ng audio recording of interviews that
we typically do not review but not allow ng recordi ng of

proceedi ngs we are statutorily charged wth review ng, and (4)

having a transcript of the section 6330 hearing would facilitate
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judicial review of the determ nation nmade by the Appeals Ofice
wWth respect to the Comm ssioner’s proposed | evy, we held that
the taxpayer had a statutory right under section 7521(a)(1) to
audi o record his section 6330 hearing. 1d. at 17-19. However,
we did not specifically address when an interview qualifies as
“in-person” in Keene, presumably because that aspect of the

t axpayer’s argunent was not contested by the Comm ssioner and
coul d not reasonably be disputed on the facts of the case. That
i ssue i s now before us.

2. The Meani ng of “In-Person” in Section 7521(a)

As we acknow edged in Keene, section 7521(a) does not define
the term“in-person interview. Although we held in Keene that a
face-to-face section 6330 hearing qualified as an “in-person
interview wthin the neaning of section 7521(a), we did not
deci de whet her ot her kinds of section 6330 hearings, such as the
t el ephone hearing involved in this case, also qualified as an
“in-person interview.

Were a termis not defined by statute, it is appropriate to

accord the termits “ordinary neaning”. Nw._Forest Res. Counci

v. dickman, 82 F.3d 825, 833 (9th G r. 1996); Keene v.

Conmi ssioner, 121 T.C. at 14. “And when there is no indication

Congress intended a specific |legal nmeaning for the term courts
may | ook to sources such as dictionaries for a definition.”

Keene v. Commi ssioner, supra at 14-15; see al so Miuscarello v.
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United States, 524 U. S. 125, 127-132 (1998). The term*®in-

person” is defined by Merriam Wbster’'s Collegiate D ctionary 867
(10th ed. 1997) as “in one’s bodily presence”. Simlar
definitions appear in other dictionaries. For exanple, the
Oxford Dictionary and Usage Gui de 440 (1995) and the Anerican
Heritage Dictionary 978 (1976) define the termas “physically
present”, and the New Shorter Oxford English Dictionary, Vol. 2,
2171 (1993) defines the termas “wth one’s own bodily presence”
or “personally”.

The ordinary nmeaning of the term“in person” supports
respondent’ s argunent that section 7521(a) refers to a face-to-
face neeting between the interviewer and the person being
interviewed. Specifically in the context of section 7521, an
“in-person interview according to respondent contenplates an
i ntervi ew between a taxpayer and/or the taxpayer’s representative
and an officer or enployee of the Service relating to the
determ nation or collection of any tax. See sec. 7521(a). This
interpretation of the | anguage of section 7521(a) is also
buttressed by section 7521(b) and its legislative history.

Section 7521(b)(1) provides that in the case of an “in-
person interview wth the taxpayer” relating to either the
determ nation or collection of any tax, the Service is obligated
to provide certain information to the taxpayer either before or

at the initial interview Sec. 7521(b)(1)(A) and (B). The
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| egi sl ative history of section 7521 indicates that the Service
may neet this obligation with a “witten statenent handed to the
t axpayer” at or shortly before the initial in-person interview
H. Conf. Rept. 100-1104, at 213 (1988), 1988-3 C.B. 473, 703.
Toget her, section 7521(b) and the | egislative history suggest
t hat Congress envisioned an “in-person interview as an interview
where both a Service representative and the taxpayer (or his
representative), see sec. 7521(c), are physically present and
able to “hand” information to each other. See also IRS Field
Serv. Advisory 200206055 (February 2002) and I RS Gener al
Litigation Bulletin No. 355 (April 1990), which generally
di stinguish section 7521 “in-person interviews” from“witten
comuni cation or tel ephone conversations” between the Service and
t axpayers.

We concl ude, therefore, that the term“in-person interview
in section 7521(a) refers to an interview in which the IRS
representative and the taxpayer and/or his representative are
face-to-face, that is, they are within each other’s physical
presence.

D. Application to Section 6330 Tel ephone Heari ngs

1. Whether Section 7521(a)(1) Entitles Petitioner To Mke
an Audi o Recording of H's Section 6330 Tel ephone Hearing

Respondent contends that there is a nmaterial difference
bet ween the section 6330 hearing in Keene and the section 6330

hearing at issue here. |In Keene v. Conm ssioner, supra at 13,
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the section 6330 hearing was a face-to-face neeting between the
t axpayer and the Appeals officer. |In this case, the section 6330
heari ng was tel ephonic and did not involve any face-to-face
nmeeti ng between petitioner and the Appeals officer. Respondent
argues that the term*“in-person interview in section 7521(a)(1)
requires a face-to-face neeting between the taxpayer and the
presi ding Appeals officer. Petitioner contends, however, that
Keene confirns he is entitled to nake an audi o recording of his
section 6330 tel ephone hearing because the hearing relates to the
collection of tax and involves an exchange of information that
qualifies as an “in-person interview as that termis used in
section 7521(a)(1) and that “it’s not an issue of whether it’s by
tel ephone or not”. W disagree with petitioner for the follow ng
reasons.

First, petitioner’s position that Keene confirnms he has a
right to audio record his section 6330 hearing pursuant to
section 7521(a)(1l), regardless of whether it takes place face-to-
face, by tel ephone, or otherw se, is not persuasive. |In Keene,
we held that section 7521(a)(1) entitled the taxpayer to audio
record his section 6330 hearing because the hearing was an “in-
person interview wth respect to the collection of tax. W
concl uded that the hearing had the characteristics of a section
7521(a)(1) “in-person interview, in part, specifically because

t he hearing “between the taxpayer and the Appeals officer is
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face-to-face”. 1d. at 16-17 (enphasis added). Consequently, our

anal ysis in Keene does not show that we considered the fornat of
the section 6330 hearing irrelevant to our holding. Instead, our
anal ysis in Keene reveals that for purposes of our holding, we
only considered a face-to-face section 6330 hearing. See Wi ght

v. Comm ssioner, T.C Meno. 2005-291 (“In Keene * * * this Court

hel d that taxpayers are entitled, pursuant to section 7521(a)(1),

to audio record a face-to-face section 6330 hearing.” (Enphasis

added.)).

Second, petitioner’s interpretation of Keene is underm ned
by our application of Keene since we issued the Opinion. W have
never applied our holding in Keene that a taxpayer is entitled to
audi o record his section 6330 hearing to anything other than a

face-to-face neeting. See, e.g., Meyer v. Conmm ssioner, T.C

Meno. 2005-81, affd. w thout published opinion 98 AFTR 2d 2006-
6378, 2006-2 USTC par. 50539 (9th Gr., Aug. 31, 2006); Taylor v.

Conmi ssioner, T.C. Meno. 2005-74; Frey v. Conm ssioner, T.C.

Menp. 2004-87; see also Yazzie v. Commi ssioner, T.C Mno. 2004-

233 (the Court described the taxpayer’s section 6330 face-to-face
hearing as an “in-person conference”), affd. 153 Fed. Appx. 456

(9th Gr. 2005); Johnston v. Conm ssioner, T.C Meno. 2004-224

(the Court again described the taxpayer’s section 6330 face-to-
face hearing as an “in-person conference”), affd. 153 Fed. Appx.

451 (9th Gir. 2005).
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Third, and nost significantly, we reject petitioner’s
position because, as the general and ordinary definitions of “in-
person” suggest, a section 6330 hearing that takes place by
tel ephone is not a hearing where the parties, or their
representatives, are within each other’s bodily presence, or “in-
person”. To hold that a section 6330 tel ephone hearing is an
“in-person interview for purposes of section 7521(a)(1),
therefore, would be contrary to well-settled rules of statutory

construction because it would render the words “in-person” in

section 7521 neani ngless. Duncan v. Wil ker, 533 U S 167, 174

(2001) (statute ought to be construed so that no cl ause,
sentence, or word is rendered superfluous, void, or

insignificant); Winberger v. Hynson, Westcott & Dunning, Inc.,

412 U. S. 609, 633 (1973) (“all parts of a statute, if at al
possible, are to be given effect”). For these reasons, we hold
that section 7521(a)(1) does not entitle petitioner to make an

audi o recording of his section 6330 tel ephone hearing.?

\\é recogni ze that several of the reasons we enunerated in
Keene to support our holding that sec. 7521(a)(1) entitles a
t axpayer to audio record his sec. 6330 face-to-face hearing would
apply equally to a taxpayer who participates in a sec. 6330
t el ephone hearing. For exanple, a sec. 6330 tel ephone hearing is
just as integral a part of the tax collection process as a face-
to-face hearing, and a transcript of a section 6330 tel ephone
hearing would facilitate judicial review of a determ nati on nmade
by the Appeals Ofice with respect to a proposed |evy by the
Commi ssioner just as a transcript of a face-to-face hearing
woul d. See Keene v. Conmm ssioner, 121 T.C. 8, 17-18 (2003).
However, sec. 7521(a)(1) specifically limts a taxpayer’s right

(continued. . .)
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2. \Wiet her Respondent Was Obligated To Advise Petitioner of

Hi s Post -Keene Policy on Audi o Recordi ng Section 6330
Hear i ngs

Al ternatively, petitioner argues that respondent had an
obligation to provide petitioner with information regarding his
post - Keene policy on audio recording section 6330 hearings so
that petitioner could have nmade an infornmed decision regarding
the type of hearing to request. Respondent disagrees, arguing
that petitioner was offered a face-to-face hearing and rejected
it in favor of a tel ephone hearing. However, respondent offered
the face-to-face hearing, and petitioner rejected it, before we
had deci ded Keene. W issued our opinion in Keene on July 8,
2003, nmore than a nonth before the August 20, 2003, tel ephone
heari ng was convened. Respondent did not advise petitioner
ei ther before the August 20, 2003, tel ephone hearing or at the
begi nning of the tel ephone hearing when petitioner renewed his
request to audio record the hearing, that petitioner could only
audi o record a face-to-face hearing.

Section 6330(a)(1l) requires that the Secretary provide
notice to a taxpayer of his right to a hearing before a levy is

made on the taxpayer’'s property or on his right to property.

3(...continued)
to audio record collection interviews to those interviews that
t ake place “in-person”, and the “courts may not depart fromthe
statutory text because they believe sone other arrangenent woul d
better serve the legislative goals.” Herrgott v. U S. Dist.
Court for N. Dist. of Cal. (In re Cavanaugh), 306 F.3d 726, 731-
732 (9th Gr. 2002).
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Section 6330(a)(3) provides that the notice shall include, in

si npl e and nontechnical terns, the anount of the unpaid tax, the
right of the person to request the hearing, and the proposed
action by the Secretary and the rights of the person with respect
to such action. Section 6330(a)(3)(C(ii) and (iii) specifically
requi res that the person whose property may be subject to a |l evy
al so be advised of “the procedures applicable to the | evy and
sale of property under this title” and “the admnistrative
appeal s available to the taxpayer with respect to such | evy and
sale and the procedures relating to such appeal s”. Section
6330(a) thus confirns that the Comm ssioner has an affirmative
obligation to notify a taxpayer whose property or rights to
property could be adversely affected by a proposed | evy of his
adm ni strative appeal rights and the procedures relating to such
appeal .

Respondent issued the notice advising petitioner of his
right to a section 6330 hearing before we deci ded Keene.*
Petitioner contends in effect that respondent’s obligations to
informa taxpayer of his rights under section 6330 do not end
with the mailing of a notice. Petitioner maintains that

respondent had an obligation to informhimof his right under

“We recogni ze that the notice furnished to petitioner under
sec. 6330 could not have included any explanation of his rights
under sec. 7521 and Keene v. Conm ssioner, supra, because our
Opi nion in Keene had not yet been filed when the notice was
mai l ed to petitioner.
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section 7521(a) to audio record a section 6330 face-to-face
heari ng but not a tel ephone hearing. Under the circunstances of
this case, we do not have to reach this issue.

Respondent does not dispute for purposes of petitioner’s
nmotion that, on or before the date of petitioner’s section 6330
heari ng, respondent had adopted, at least informally, an
adm ni strative position regarding the effect of our opinion in
Keene on a taxpayer’s right to audio record a section 6330

hearing (post-Keene policy).® In addition, respondent admts that

On Sept. 11, 2003, approximately 2 nonths after we filed
our Opinion in Keene, the Ofice of Chief Counsel issued Notice
CC-2003-031 (Sept. 11, 2003) to provide guidance to I RS personnel
as to “when the Internal Revenue Service Ofice of Appeals wll
offer a taxpayer a face-to-face conference in a lien and |evy
case arising under I.R C. 86320 or 86330.” In Notice CC 2003-
031, the Ofice of Chief Counsel limted a taxpayer’s right to
obtain a face-to-face conference in a proceedi ng under sec. 6320
or 6330 in situations where the taxpayer has raised in his
heari ng request only frivol ous or groundl ess argunents. The
notice provides that, if a taxpayer who has raised only frivol ous
or groundl ess argunents in his hearing request satisfies the
Appeals Ofice that he is prepared to discuss nonfrivol ous
i ssues, the taxpayer nmay be offered a face-to-face conference,
and, if he requests to do so, the taxpayer nmay audio record the
conference in accordance with sec. 7521 and Keene v.
Conm ssi oner, supra.

Ef fective May 27, 2004, the Service revised Internal Revenue
Manual (IRM sec. 8.7.2, Special Collection Appeals Prograns, to
establish procedures for recording face-to-face hearings before
the Appeals Ofice and to set forth requirenents for making an
audi o recording of an Appeals Ofice conference. Specifically,
| RM sec. 8.7.2.3.6 acknow edges our Opinion in Keene and confirns
that the Appeals O fice will allow audio recordings of all types
of cases that have face-to-face conferences on issues that are
not deened frivolous but will not allow recordings of telephone
conferences. Under 4 Admnistration, IRM (CCH), sec. 8.6.1, at

(continued. . .)
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the Appeals officer did not advise petitioner or his
representative of respondent’s post-Keene policy prohibiting the
audi o recordi ng of section 6330 tel ephone hearings but permtting
the audio recording of a face-to-face hearing. Petitioner
under st andably conpl ains that respondent’s failure to informhim
of the policy deprived himof the opportunity to nake an inforned
decision regarding the format of his section 6330 hearing and his
ri ght under section 7521 to audio record it.® Petitioner states,
and respondent does not dispute, that if petitioner had known
about respondent’s policy, petitioner would have requested a
face-to-face hearing so that he could have exercised his right
under section 7521 to audio record his section 6330 hearing.

We are not aware of any Service publication or announcenent
t hat woul d have put petitioner on notice of respondent’s post-
Keene policy before or at petitioner’s schedul ed section 6330

heari ng on August 20, 2003. The regulations in effect on August

5(...continued)
27,203, Conference and Settlement Practice, see sec. 8.6.1.2.5.,
at 27,207, Audio and Stenographic Recording of Conferences, and
sec. 8.6.1.2.5.1, at 27,208, Recording Requirenents, which were
anended, effective May 13, 2004, to provide for audi o recording
of all cases that have face-to-face conferences on issues that
are not deened frivol ous.

Respondent does not allege that petitioner has asserted
only frivolous or groundless argunents in his hearing request,
nor does he contend that petitioner had no right to have a sec.
6330 face-to-face hearing. Rather, respondent contends that
petitioner was given the opportunity to have a sec. 6330 face-to-
face hearing but requested a tel ephone hearing instead.
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20, 2003, did not set forth respondent’s post-Keene policy
regardi ng audi o recording of section 6330 hearings, and
respondent did not issue any guidance regarding the policy until
Septenber 11, 2003.

We recogni ze that our Opinion in Keene was not filed until
July 8, 2003, less than 2 nonths before petitioner’s section 6330
heari ng was convened. W al so recognize that the Service nust
have sone reasonable period of tinme to evaluate the effect of an
opinion |i ke Keene and to educate its personnel regarding its
application. Nevertheless, it is uncontested that, as of August
20, 2003, respondent had concluded that the right to record a
section 6330 hearing that we recognized in Keene is |imted to
t hose section 6330 hearings conducted face-to-face.

This Court may remand a case to the Internal Revenue Service
for a section 6330 hearing in appropriate circunstances. See

Lunsford v. Conmm ssioner, 117 T.C. 183, 189 (2001); Kelby v.

Commi ssioner, T.C Menp. 2005-25 (If a taxpayer is not afforded a

proper opportunity for a section 6330 hearing, we can remand for
a hearing if we believe it is necessary or productive). Wile we
acknow edge that petitioner was offered a face-to-face hearing
and rejected it in favor of a tel ephone hearing, we also
recogni ze that petitioner nmade his decision before Keene was

rel eased and before respondent had issued any adm nistrative

gui dance regarding its post-Keene position. 1In light of Keene
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and t he unusual circunstances established by the undi sputed facts
in this case, we conclude, in the exercise of our discretion,
that petitioner should be given the opportunity to have a face-
to-face hearing, which petitioner may audi o record in accordance
with section 7521(a).” Consequently, we shall grant petitioner’s
nmotion for summary judgnent, in part, in that we shall remand
petitioner’s case to the Appeals Ofice for further proceedi ngs
consistent with this Opinion, and we shall deny petitioner’s
nmotion to the extent that it asserts a right under section 7521
to audio record a section 6330 tel ephone heari ng.

To reflect the foregoing,

An appropriate order

will be issued.

'Respondent does not contend that petitioner has asserted
frivol ous or groundl ess positions. Consequently, this is not a
case where it would be unproductive to remand the case. See,
e.g., Lunsford v. Conmm ssioner, 117 T.C 183, 189 (2001);
Wllians v. Conm ssioner, T.C Meno. 2005-94.




